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FOREWORD 


NE characteristic of a profession is that its legal status is defined by state 
laws. Usually the state defines a profession because of its importance to 
the welfare of the people and the state. Rather than considering such 

legal provisions as restrictions most members of a professional group look upon 
such state laws as imposing upon the individual certain obligations to society 
and making the profession a selected group distinguished by preparation, expe- 
rience, and essential personal qualifications. 


The National Education Association has always had a marked influence 
upon the improvement of the.legal status of teachers. In the early years after 
the founding of the Association in 1857, its conventions served as a clearing- 
house of ideas with respect to suitable state legislation. Later, committees of the 
Association provided information and principles of value in the preparation 
and improvement of state laws. Still later, analyses of laws and court decisions, 
particularly those prepared by the NEA Research Division, have proved of 
inestimable value to committees of local and state education associations. The 
legal status of the teaching profession today is the result primarily of the 
activities of professional teachers associations—local, state, and national. 


At Buffalo in 1946 the Association authorized the National Commission 
on Teacher Education and Professional Standards. This Commission grew 
out of the Chautauqua Conference of laymen and educators which dramatized 
the crisis in teachers’ salaries and the shortage of competent teachers. In 1947 
the Commission will hold a similar conference on the policies and programs 
necessary to raise the standards and to improve the quality of teaching. This 
RESEARCH BULLETIN will supply fundamental information for this conference 
and for the programs of implementation which are expected to follow. 


In 1938 the NEA Researcu BULLETIN for September was entitled ‘““The 
Statutory Status of Six Professions.” This bulletin summarized the legal 
status of accountancy, architecture, law, medicine, nursing, and teaching. It 
was a unique, pioneer report. In many respects it was nearly ten years ‘before 
its time” for only today are substantial efforts being made to reflect upon and 
to integrate the legal basis of teaching as a maturing profession. 


In the foreword of the 1938 bulletin, the late Donald DuShane, then chair- 
man of the NEA Committee on Tenure, wrote: “In the preparation of this 
report, the Research Division has made a comprehensive and constructive 
contribution to professional literature.” The National Education Association 
and the teaching profession suffered an irreparable loss in the untimely death 
of Donald DuShane on March 11, 1947, but his keen interest in improving the 
legal status of teaching marches on in this bulletin. 


Warp E. Givens, Executive Secretary 
National Education Association 
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Introduction 


Teachers should welcome the fact that 
public-school teaching is a profession regu- 
lated by law. For the most part the many state 
laws, défining the legal status of teachers, 
serve to elevate the occupation and to make it 
a selected group distinguished by preparation, 
experience, and various personal qualifications. 

In-the early days of American public-school 
education, almost any person with a little 
learning could teach in the local school. Usu- 
ally he had to be approved by the school trus- 
tees or the ward leader near his home, but 
standards were nebulous and often biased by 
political or sectarian views. No doubt, in those 
early years, many political debts were paid by 
giving the school to some friend regardless of 
relative teaching ability, even tho it meant 
ousting the previous incumbent. 

During his service, a teacher was paid a 
small salary which frequently was less in actual 
cash than it might have been because the 
teacher was boarded in the home of a trustee 
or a patron. Salaries were held down by social 
and economic conditions and many applicants 
engaged in distinctly unprofessional bidding 
for positions. After a teacher had taught for 
one or two terms he was replaced often for no 
other reason than the custom of “getting a new 
schoolteacher.” The profession was unorgan- 
ized and women teachers especially had little 
social or economic standing. 

As public schools were centralized into state- 
wide systems, local boards of trustees and ad- 
ministrators gradually were required to meet 
state standards and to observe more uniform 
employment practices. State laws were enacted 
for better financial support, enriched curricu- 
jums, free textbooks, and other improvements 
for the benefit of the children. With these im- 
provements came advancements for teachers. 
Today statutes concerning employment prac- 
tices for teachers constitute a sizable portion 
of the school code in most states. In a few, 
however, there are still many phases of teacher 
status on which only a modicum of generaliza- 
tion is contained in the law. 


The Meaning of Legal Status 


The legal status of public-school teachers is 


not only outlined and established by state laws 
but it is also circumscribed by judicial interpre- 
tation of these laws. The profession is limited 
to those legally qualified, who hold evidence of 
that legal qualification in the form of a certifi- 
cate, license, or credential. Except in time of 
emergency, such as during the recent war 
years, only persons so qualified may be legally 
employed, and penalties are imposed upon 
schoolboards who employ persons not meeting 
the qualifications fixed by law.' The method 
of appointing teachers and the contracts of 
employment to be given them establish for 
teachers a legal status. Minimum salary laws 
prevent the employment of teachers below a 
specified wage, which while set too low in 
many states does provide at least a legal mini- 
mum. There are laws to regulate the manner 
of increasing salaries in some state salary 
schedules and to require promotions on the 
basis of seniority or merit, rather than favor- 
itism. Tenure laws provide security thru con- 
tinuous service during good behavior and pre- 
vent unjust demotion and dismissals. Tenure 
laws also benefit the schools and the profession 
by providing an orderly means for the fair 
dismissal of incompetent teachers. Many other 
types of statutes concern the teacher during 
his career. Retirement laws assure him at least 
a modest income for life when he is relieved 
from active service. 


The Scope of This Bulletin 


The present bulletin defines and describes 
the general legal status of the public-school 
teacher in the United States as a whole. It 
does not enumerate the details of many of the 
laws in individual states but rather indicates 
the approximate boundaries of the teacher’s 
legal status. 

Part I of the bulletin recounts the qualifica- 
tions for admission to the teaching profession. 
Prospective teachers must be of specified age, 
health, character, and education before they 
are eligible for certification as teachers. After 
they are ce:tified, their appointments to posi- 
tions involve certain legal procedures and con- 
tractual conditions. They are then members 
of the teaching profession. 


1The teacher shortage in recent years has undoubtedly temporarily lowered many legal standards and restrictions, but 
temporary enabling legislation was necessary in most states before emergency certificates could be given to teachers who did 


not meet previous higher standards. 
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Part II of the bulletin describes the teacher's 
legal status during his professional career. 
Mention is made of the distinction between a 
public officer and a public employee and the 
legal consequences of the fact that teachers are 
public employees but not public officers. The 
question of whether, being employees, teachers 
have the legal right to bargain collectively 
with their employers—the schoolboards—is 
discussed. Since teacher employment is so 
hedged about by regulatory statutes, the differ- 
ences between a contract-type and _policy- 
stating law giving legislative status are ex- 
plained with illustrations of the significance 
of these differences. 

In Part III of the bulletin certain aspects 
of the statutory regulation of the teaching 
profession are treated to show that teachers, 
just because they are public-school teachers, 
have specified rights, privileges, immunities, 
and duties. These are the elements of the 
teacher’s legal status. 

The summary of the bulletin, Part IV, at- 
tempts to bring together the highlights pre- 
sented in previous parts of the bulletin. It 


evaluates the significance of the teacher’s legal 
status with a forward glance toward possible 
future improvements. 

Footnotes, which are given at the ends of 
Parts II, III, and IV, provide helpful cita- 
tions to statutes and court decisions. 


Uses of the Bulletin 


The present report will be of value ‘to in 
dividual teachers interested in understanding 
their legal obligations, duties, and rights as 
members of the profession. It should suggest 
to committees of local and state teachers as- 
sociations many possible improvements in exist 
ing state laws. 

During the present year the Association, 
thru its National Commission on Teache: 
Education and Professional Standards, will 
initiate a nationwide movement to raise the 
standards and improve the quality of teaching. 
Basic to any such forward movement is an un- 
derstanding of the legal status of teaching. 
This bulletin will provide the material out of 
which can be developed wiser policies and more 
constructive standards. 
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I. Admission to the Teaching Profession 


Not so schoolteacher 
was hired fromi among those persons interested 


A bit ot 


learning: might have been considered helpful 
g La] I 


many years ago the 


enough and willing to ‘“‘keep school.” 


but was not essential. Sometimes an older siste1 


the teacher for the younger 


or brother became 
children in the family and neighborhood. 
Slow but steady growth toward profession 
alization has changed all this. Today admission 
to the teaching profession is regulated by law, 
and schoolboards are prohibited by law from 
employing unqualified teachers. A teacher is 
“qualified” under the law when he has been 
certified. Before he is eligible for a certificate 


to teach, he must meet certain educational 


standards and possess certain personal charac- 


| 


teristics. In this part of the bulletin, the legal 


ince into 


prescriptions and restrictions on ent 


ire t be examined 


the teaching profession 


Teacher Training 


Before a teacher may be qualified by a cer- 
tifying agency, he must comply with certain 
educational standards in professional training. 
Usually less time in professional education is 
required of elementary-school teachers than 
The 
requirement for elementary-school teachers is 


secondary-school teachers." most usual 
two years of post high-school education, and 
for secondary-school teachers, four years. Some 
states, however, require four years of college 
for elementary-school teachers and five years 
for secondary-school teachers. Until the war 
standards of professional training were being 
raised in many states, but the war retarded 
progress in this development 

Several states still give teacher-training 
courses in high schools and permit graduates 
of these courses to teach in the state 

However, publicly supported institutions of 
college level have been established in almost 
every state for the particular purpose of train- 
ing teachers.* One question raised by the estab- 
lishment of public teachers colleges is whether 
all adult residents of the state are entitled to 
attend. Stated differently, 


teachers college deny admission to a resident 


may a_ publi 
of the state if the college authorities believe 
the person in question cannot or should not be 
trained for teaching? It has been held by some 


1Footnotes thruout this bulletin are given at the end of 
qualifications of text statements 


ea 


ts that the fact that a tea college 
) ib] if ly supp rted does not r¢ rne power i 
the llege authorities to “‘scree the | spe 
tive teachers of the state b x I those 
who do not meet the standards.* Other court 
have held that the college a 
iticipate the success or failure of a spective 
teacher and must give applicants otherw 
qualified an opportunity to prove themselve 
Standards are usually prescribed by the col 
lege administrators, the local college d, the 


state board of higher educatior 

board of education.® Under et ng act I 
boards and administrators | the 

make rules and regulations w h h he 
force of law except that, of irse, ne 

tion can contradict a statute passes 
legislature.’ Laws concerning the qualif ti 
ror entrance to teachers colle ves are I t many 
a few states prescribe the minimun e of 
tudents.* Good moral charact« ind ept 
able physical condition are al y 


statutory prerequisites 
Che teachers college cu culun isua 


eft to the state department of educat 


he administrative board of the teacher 
lege but the state laws sometin ment 
particular subjects which must be include 
for example, the teaching of physi edu 
tion, the effects of alcohol ar 
the federal and state constitutior fe 
other subjects.'* 

Che teachers colleges are established 
pare teachers for the public schools of 
state ind some state law juire 
sign a pledge to teac h in the tate fo time 
after graduation.'® Other state vhich 
make this pledge a requirement give preterence 
to those students who voluntari é ied 
At least one state prohibit 
from requiring this pledge 

Under the law in many states t 

harged by public teacher | 
for students attending on holarship but 
some states charge only nonresident Son 
other states, in which even the resident the 
state are charged, make the tuition fe ot 


residents higher than that for resident 
Graduation from the teacher-training cout 


in a public teachers college qualifies a person 


h section. They should be consulted for , 4 xt 
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for a certificate to teach in the state without 
further examination except in South Caro- 
lina.** (However, personal qualifications must 
also be met.) 

Graduates from teacher-training courses in 
other than public teachers colleges also are 
usually certified without examination.*? There 
are, however, provisions in most states for the 
granting of a teacher’s certificate to persons 
who have not graduated from a teacher-train- 
ing course. These certificates are granted to 
those who successfully pass examinations: sup- 
posedly equivalent to those given in similar 
subjects in the teacher-training courses. 


Certification ** 


As has been mentioned, certification laws 
of the various states have been drafted to care 
for two kinds of prospective teachers: those 
who graduate from acceptable teacher-training 
courses and those who seek certification by 
examination. Altho in recent years the trend 
has been away from certification by examina- 
tion, most states, however, still carry on their 
statute books provision for teachers’ examina- 
tions, and one state has adopted an examination 
plan for all prospective teachers regardless of 
graduation from an approved teacher-training 
course.”* 

Where examinations are given they are 
usually conducted in the local school districts 
or counties, but the questions are prepared in 
the state department of education and are uni- 
form thruout the state. In most states, where 
county examinations are held, the papers are 
returned to the state department for grading.”° 
The administrator of the examination given 
locally is usually the county superintendent. 
In a few states the papers are graded by the 
county superintendent or local examining 
board who then reports the grades to the state 
department where the certificate is issued.** 

Formerly many county certificates were 
issued by county superintendents or county 
boards of education, these certificates being 
valid only in the county of issue or in another 
county when endorsed by that county superin- 
tendent. Nowadays, the state department of 
education or an agency therein is usually made 
the exclusive certifying authority in the state 
and the certificates it issues are valid thruout 
the entire state. 

A few large cities are empowered to conduct 
their own examinations and issue their own 


certificates, either in addition to or instead of 
the state certificates.27 County or local certifi- 
cates, except for these special arrangements in 
certain large cities, are still in existence but 
are no longer given in most states. Occasion- 
ally, however, a county board has authority to 
issue a provisional certificate to enable a va- 
cancy to be filled by a teacher, otherwise quali- 
fied, until the next state examination is held.?* 

Examinations for certificates cover the’ sub- 
jects the prospective teacher plans to teach and 
certain professional subjects such as methods 
of teaching. The effects of alcohol and nar- 
cotics,*® provisions of the state and federal 
constitutions,”® and such special subjects as are 
prescribed in state laws are included in exam- 
inations for certification.*' 

Even when a prospective teacher has suc 
cessfully passed the teacher-training course or 
the certification examination, he is not always 
legally qualified for a certificate. Sometimes 
there are personal qualifications which he must 
meet. Citizenship is a frequent requirement *” 
altho an exception may be made in some states, 
for those teaching foreign languages or on 
exchange from a foreign country.** Declara- 
tion of intention to become a citizen will suffice 
under some laws ** but if such a person does 
not follow thru and become a citizen within 
the specified time limit, the teacher's certificate 
is revoked.** 

Age is another requisite,** eighteen being 
the most frequently mentioned minimum age 
for teachers’ certificates. Evidence of good 
moral character ** and adequate physical con- 
dition ** are also required in some states. 

The state department or state certifying 
agency is given authority to determine the 
kinds and grades of certificates to be issued in 
some states,*® while in other states the details 
of these matters are given in the certification 
law.*® The length of time for which a certifi- 
cate is valid and the conditions under which 
it may be renewed are usually included in the 
law. Permanent certificates are given in a num- 
ber of states;*' other states have abandoned 
the idea of a “life” certificate and require 
periodic renewals usually dependent upon ex- 
perience and/or additional professional train- 
ing.*? Some certificates expire by nonuse and a 
teacher wishing to become recertificated must 
meet current professional standards.** 

A few states provide for the issuance of 
certificates to applicants who are residents of 
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other states. The individual's preparation for 
teaching must be equivalent to the state’s re- 
quirements and he must meet the other require- 
ments as to personal characteristics.“4 The 
legal provisions for reciprocity in certification 
are general in character and leave to the state 
certifying agency broad discretion in determin- 
ing equivalency. The law in at least one state 
requires the certifying agency to make the 
requirements for state applicants no higher 
than for applicants from other states.*® Most 
states, however, do not have any provisions 
regarding certification reciprocity; but in the 
absence of a state law to the contrary, the 
state certifying agency would -likely have im- 
plied power to grant a certificate to any teacher 
it deems qualified regardless of the place where 
the preparation was received. 


Appointment 


When a person has been certified, he holds 
a license to follow the profession of public- 
school teaching. A license or certificate is not 
a right to teach in a particular position but it 
is a franchise or claim of qualification. Cer- 
tificates are granted when a prospective teacher 
meets minimum qualifications set up by the 
certifying agency. A prospective employer has 
the right to demand additional qualifications 
before a teacher is eligible for employment in 
a rarticular school system.** 

A certified teacher may find a position thru 
the state department of education. A number 
of states maintain teacher placement agencies 
within the state department where a list of 
eligible teachers is kept on file and school- 
boards are informed of the names and qualifi- 
cations of persons who are available to fill 
vacancies.*7 These placement bureaus, how- 
ever, are by law operating only as a clearing- 
house of information. They do not guarantee 
positions to teachers enrolling nor do they 
guarantee teaching ability to prospective em- 
ployers. 

Possibly Maryland has advanced farther 
along this line than any other state. There the 
state superintendent keeps a record and in- 
forms county superintendents of teachers 
looking for positions, and no teacher may be 
employed if one with a higher grade certificate 
is available for. the position.** Maryland also 
has a unique statute requiring county super- 
intendents to classify teachers’ certificates con- 


sidering scholarship, executive ability, person- 
ality, and teaching power.*® The county 
superintendent is authorized to consider other 
qualifications in addition to the four named, 
in classifying the certificates held by the 
teachers in his county. He must then send a 
report of his classifications to the state super- 
intendent. Thus certificates in Maryland have 
both grade and class, but the law is not clear 
whether or not the classification by the county 
superintendent is to be used by the state super- 
intendent in recommending teachers. 

Ordinarily the schoolboard, not the super- 
intendent, must “employ” a teacher altho in 
a few states the board may delegate this power 
to the superintendent. If there is no statutory 
authority for such delegation to the superin- 
tendent, employment by the superintendent is 
not legal.®® Its legality is questionable even 
if the schoolboard later approves the superin- 
tendent’s appointment. Laws frequently pre- 
scribe that employment of a teacher by the 
schoolboard must follow the nominations made 
by the superintendent, and in some states the 
function of the county schoolboard appears 
to be only to accept the recommendation of 
the county superintendent. The board in these 
cases is prohibited by law from refusing to 
employ teachers recommended by the superin- 
tendent unless it can show cause for refusal.” 
In such cases, reasonable cause for refusing to 
employ a recommended teacher must be a legal 
disqualification, not some personal reason. 

In most states, teachers must be employed 
by the schoolboard when it is meeting as a 
body, and an appointment made informally by 
the members of the board approving separately, 
or together but not in a formal meeting, is not 
binding.®? In most states employment of a 
teacher must be evidenced by a written con- 
tract,®* and in such states an oral agreement 
is not binding. 

In Florida graduates of state institutions 
must be given preference over graduates of 
institutions in other states ;°* in Nevada local 
residents must be given preference over non- 
residents ;*> and in most states applicants re- 
lated within a specified degree to any member 
of the schoolboard cannot be employed, or can 
be only under certain circumstances.** On the 
other hand religious and political prejudices 
are forbidden in several states®’ and two 
states prohibit discrimination because of the 
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marriage of a woman teacher.** There are from which appointments are made in order 

age,’ health,®® and character qualifications®' of rank.** 

for appointment in some states. When a teacher has been legally appointed, 
In a few large cities, examinations are given he is a member of the teaching profession. 

to applicants in order to grade them with Thereafter he and the other members of the 

respect to scholarship, character, and general profession maintain a legal status whieh is de- 

fitness, and to assign them to eligibility lists scribed in the following parts of this bulletin. 


Notes Referring to Part I 


1 Woellner, Robert C., and Wood, Aurilla. Requirements for Certification of Teachers and Administrators. Chicago: Univer- 
sity of Chicago Press. Eleventh Edition, 1946-47 (mimeo.). 

2 E.g., 1945 Supplement to General Statutes of Kansas, 1935. Chapter 72, secs. 1366, 4405, 4406; Missouri Revised Statutes 
Annotated, 1939. Vol. 21, sec. 10554; Oklahoma. Statutes Annotated, 1941. Title 70, sec. 953; Wyoming Compiled Statutes, 
1945, Annotated. Chapter 67, secs. 1001-04. Iowa has repealed its law concerning high-school teacher-training courses effective 
September 1, 1948: Iowa Code of 1946. Chapter 261. 

*See Federal Security Agency, Office of Education. “Colleges and Universities.” Educational Directory 1945-1946. Part 3. 
Washington, D. C.: Superintendent of Documents, Government Printing Office. 1947. 132 p. 

* Brown v. Board of Education, 8 Ohio Dec. 378 (Ohio, 1899). The student was dropped after enrolment because the school 
authorities concluded that she was not adapted to the profession of teaching. 

5 Miller v. Dailey, 68 Pac. 1029 (Calif. 1902). 

*In some states there is a higher degree of central control than in other states. The state superintendent sets admission 
requirements in some states: e.g., Missouri Revised Statutes Annotated, 1939. Vol. 21, sec. 10558. The Council on Public 
Higher Education fixes qualifications for admission to teacher-training courses in Kentucky: Kentucky Revised Statutes, 1944. 
Title VIII, sec. 164.020. Each teachers college board of trustees prescribes its own admission requirements in Colorado: Colorado 
Statutes Annotated, 1935. Vol. 4, Chapter 155, sec. 20. 

7 For example, state department of education standards for certain types of schools could not justify dismissal of a teacher 
who has met statutory requirements of high-school graduation only. Dye v. School District No. 32, Pulaski County, 195 S. W. 
(2d) 874 (Mo. 1946). 

* E.g., Minimum age is frequently sixteen: Digest of the Statutes of Arkansas, 1937. Vol. 2, Chapter 147, sec. 13100; 
Colorado Statutes Annotated, 1935. Vol. 4, Chapter 155, sec. 21; Idaho Code Annotated 1932. Vol. 2, Title 32, sec. 2611 (for 
boys; minimum age of fifteen is prescribed for girls). 

* E.g., Digest of the Statutes of Arkansas, 1937. Vol. 2, Chapter 147, sec. 13100; Colorado Statutes Annotated, 1935. Vol. 
4, Chapter 155, sec. 20. 

1° E.g., Digest of the Statutes of Arkansas, 1937. Vol. 2, Chapter 147, sec. 13100. 

“1 E.g., Smith-Hurd Illinois Annotated Statutes. Chapter 122, secs. 27-5, 27-9. 

12 E.g., Code of Alabama, 1940. Title 52, sec. 537; Idaho Code Annotated, 1932. Vol. 2, Title 32, sec. 2213; Smith-Hurd 
Illinois Annotated Statutes. Chapter 122, sec. 27-10; Iowa Code of 1946. Sec. 268.2; Kentucky Revised Statutes, 1944. Title 
XIII, sec. 158.270; New York Education Law. sec. 691. 

18 E.g., Digest of the Statutes of Arkansas, 1937. Vol. 2, Chapter 147, sec. 13083; Arizona Code Annotated, 1939. Vol. 4 
Chapter 54, sec. 1301; Annotated Laws of Massachusetts, 1932. Vol. 2 (recompiled in 1945), Title XII, Chapter 73, sec. 2A. 

4 E.g., Arizona Code Annotated, 1939. Vol. 4, Chapter 54, sec. 1301 (mechanical arts, husbandry, agricultural chemistry); 
Revised Statutes of Maine, 1944. Vol. I, Chapter 37, sec. 164 (manual training, domestic science, and agriculture). 

18 E.g., Digest of the Statutes of Arkansas, 1937. Vol. 2, Chapter 147, sec. 13100; Idaho Code Annotated, 1932. Vol. 2, 
Title 32, secs. 2510, 2611; Revised Statutes of Maine, 1944. Vol. I, Chapter 37, sec. 188; Vernon’s Texas Statutes, 1936. 
Title 49, arts. 2649, 2653. 

1® No tuition is charged if a student pledges to teach two years in the state: Burns’ Indiana Statutes Annotated, 1933. Vol. 6, 
Title 28, sec. $208. Tuition is lower if a student pledges in Maryland: Annotated Code of Maryland (Flack), 1939. Vol. 2, art. 77, 
sec. 153. No tuition is charged if a student pledges to teach three years in the state, two of which are to be in the rural schools 
of the resident county: Mississippi Code, 1942. Vol. 5, Title 24, sec. 6729. No tuition is charged a student who pledges to teach 
for a period equal to the length of the training course: Revised Laws of New Hampshire, 1942. Chapter 134, sec. 21. Minimum 
fee is charged a student who pledges to teach for two years in the state: New Jersey Statutes Annotated, 1940. Title 18, sec. 
18:16-26. Preference in attendance is given to those students designed for teaching and to those on scholarships if the teachers 
colleges are crowded: Purdon Pennsylvania Statutes Annotated. Title 24, sec. 1782. 

%? Education Code of California, Statutes and Amendments to the Codes, 1943. Chapter 71, sec. 20429. 

™% Maximum fee of $25 a year or $12.50 a semester: Education Code of California, Statutes and Amendments to the Codes, 
1943. Chapter 71, sec. 20345. Reasonable fee may be charged, to be determined by board of trustees: Colorado Statutes 
Annotated, 1935. Vol. 4, Chapter 146, sec. 21. Maximum fee is $25 a year in Connecticut but the college may remit the fees 
to deserving students to a maximum of ten percent of each class in each year: General Statutes of Connecticut, Supplement of 
1943, sec. 224g. Tuition is payable unless a student is attending on a scholarship: Smith-Hurd Illinois Annotated Statutes. 
Chapter 122, sec. 30-13. Council on Public Higher Education is to set fees in Kentucky: Kentucky Revised Statutes, 1944. 
Title XIII, sec. 164.020(2). See also New Jersey statute cited in note 16, and states listed in note 20. 

1” E.g., New York Education Law, sec. 819; Vernon’s Texas Statutes, 1936. Title 49, arts. 2648, 2653. In Idaho and Massa- 
chusetts the law mentions tuition fees for nonresidents but is silent with regard to residents, implying that no tuition is charged 
residents: Idaho Code Annotated, 1932. Vol. 2, Title 32, secs. 2612, 2511; Annotated Laws of Massachusetts, 1932. Vol. 2 
(recompiled in 1945), Title XII, Chapter 73, sec. 6. It was held in Lynch v. Commissioner of Education, 56 N. E. (2d) 896 
(Mass. 1944) that the general management of a teachers college given by law to the department of education implied power 
to charge residents tuition. 

™ E.g., Revised Statutes of Maine, 1944, Vol. I, Chapter 37, sec. 188 ($100 for nonresidents, $50 for residents); Minnesota 
Statutes Annotated, 1945. Chapter 136, sec. 11 (higher fee for —w: General Statutes of North Carolina, 1943. 
Chapter 115, sec. $710 (nonresidents pay double the fee charged residen ts). 

The South Carolina State Board of Education adopted a new plan for certification in 1944. The plan was endorsed by 
based thereon. See 1945 Session Laws of South Carolina, Act No. 223, sec. 76. 
ee ee or not the private college is — and approved in its teacher-training course by the state 
depertmen of or other accrediting or certifying age 
‘diy too Geile tor lachlan te te greece teats. 


% Code of Alabama, 1940. Title 52, sec. 325; Colorado Statutes Annotated, 1935. Vol. 4, Chapter 146, sec. 229: Idaho 
Code Annotated, 1932. Vol. 2, Title 32, sec. 1103; Smith-Hurd Illinois Annotated Statutes. Chapter 122, sec. 21-12; Iowa 
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Code of 1946. secs. 257.4(15), 271.11(5); 1945 Supplement to General Statutes of Kansas. Chapter 72, secs. 1366, 1384; 
Louisiana General Statutes (Dart), 1939, Vol. 2, Title 18, sec. 2230; Annotated Code of Maryland (Flack), 1939. Vol. 2, 
art. 77, sec. 87; Missouri Revised Statutes Annotated, 1939. Vol. 21, secs. 10625, 10626; Revised Codes of Montana, 1935. 
Vol. 1, secs. 1089, 1091; Nevada Compiled Laws, 1929. Vol. 3, secs. 5668, 5669; North Dakota Revised Code of 1943. Vol. 2, 
Title 15, sec. 3613; South Dakota Code of 1939. Vol. 1, Title 15, sec. 3711; Williams Tennessee Code, Annotated, 1934. Vol. 2, 
Title 7, sec. 2369; Vernon’s Texas Statutes, 1936. Title 49, arts. 2878, 2879; Remington’s Revised Statutes of Washington, 
Annotated, 1932. Vol. 6, Title 28, sec. 4978 

2% Code of Georgia Annotated. Title 32, secs. 1015, 1018; Mississippi Code, 1942. Vol. 5, Title 24, sec. 6281 

* E.g., Smith-Hurd Illinois Annotated Statutes. Chapter 122, sec. 34-86; New York Education Law. sec. 555; Oregon 
Compiled Laws Annotated, 1940. Vol. 8, Title 111, sec. 2220. In Massachusetts, each town certifies its own teachers, except 
in state-aided high schools: Annotated Laws of Massachusetts, 1932. Vol. 2 (recompiled in 1945), Title XII, Chapter 69, sec. 
$; Chapter 71, sec. 12. 

% E.g., Annotated Code of Maryland (Flack), 1939. Vol. 2, art. 77, sec. 88(11); Missouri Revised Statutes Annotated, 
1939. Vol. 21, sec. 10625; Remington’s Revised Statutes of Washington, Annotated, 1932. Vol. 6, Title 28, sec. 4730(15). In 
some other states, the county superintendent must apply to the state department for a temporary certificate good until the next 
state examination, rather than issue it himself; e.g., Revised Codes of Montana, 1935. Vol. 1, sec. 959 

® E.g., Code of Alabama, 1940. Title 52, sec. 538; Supplement to General Statutes of Connecticut. sec. 237c; Smith-Hurd 
Illinois Annotated Statutes. Chapter 122, sec. 27-10; New Jersey Statutes Annotated, 1940. Title 18, sec. 18:13-4; New Mexico 
Statutes, 1941, Annotated. Vol. 4, Chapter 55, sec. 1609. 

® E.g., Arizona Code Annotated, 1939. Vol. 4, Chapter 54, sec. 804; California Education Code, Statutes and Amendments 
to the Codes, 1943. Chapter 71, sec. 12153; Florida Statutes Annotated, 1943. Vol. 11, sec. 231.18; Vernon’s Texas Statutes, 
1936. Title 49, art. 2663b-1, sec. 4. 

81 E.g., Missouri Revised Statutes Annotated, 1939-1943. Vol. 21, sec. 10625; South Dakota Code of 1939. Vol. 1, Title 15, 
sec. 3710. 

 FE.g., Florida Statutes Annotated, 1943. Vol. 11, Title XV, sec. 231.17; Revised Codes of Montana, 1935. Vol. 1, sec. 
1088; Revised Statutes of Nebraska, 1943. Vol. 4, Chapter 79, sec. 1405; Williams Tennessee Code, Annotated. Vol. 2, Title 7, 
sec. 2513. See also National Education Association, Research Division. Legal Aspects for Plans for Exchange Teachers. December 
1945. (mimeo.) 14 p. In Tennessee the dismissal of a teacher who had served sufficient time to have been classified as permanent 
ander a local tenure law, was upheld because she was not a citizen: State ex rei. Angle v. Knoxville, 176 S. W. (2d) 801 
(Tenn. 1944). 

® California Education Code. sec. 12102, as added by Chapter 1205, Statutes of 1945; Oregon Compiled Laws Annotated, 
1940. Vol. 8, Title 111, sec. 2223 (as amended in 1943); Purdon Pennsylvania Statutes Annotated. Title 24, sec. 1221. See also 
National Education Association, Research Division. Legal Aspects for Plans for Exchange Teachers. December 1945. (mimeo.) 14 p, 

% E.g., North Dakota Revised Code of 1943. Vol. 2, Title 15, sec. 3607; Vernon’s Texas Statutes, 1936. Title 49, art. 2880a. 
See also note 35. 

% E.g., Idaho Code Annotated, 1932. Vol. 2, Title 32, sec. 1102. 

* Minimum age is eighteen in the following states: Digest of the Statutes of Arkansas, Supplement of 1944, p. 1228; 
California Education Code. sec. 12101, as added by Chapter 1205, Statutes of 1945; Idaho Code Annotated, 1932. Vol. 2, Title 32, 
sec. 1101; Iowa Code of 1946. sec. 260.2; Kentucky Revised Statutes, 1944. Title XIII, sec. 161.040; Mississippi Code, 1942. 
Vol. 5, Title 24, sec. 6279; Revised Codes of Montana, 1935. Vol. 1, sec. 1088; Nevada Compiled Laws, 1929. Vol. 3, sec. 5667; 
New Mexico Statutes, 1941, Annotated. Vol. 4, Chapter 55, sec. 105(f); General Statutes of North Carolina, 1932. Vol. 3, 
Chapter 115, sec. 152; North Dakota Revised Code of 1943. Vol. 2, Title 15, sec, 3613; Oregon Compiled Laws Annotated, 1940 
Vol. 8, Title 111, sec. 2222; Purdon Pennsylvania Statutes Annotated. Title 24, sec. 1225; South Dakota Code of 1939 
Vol. 1, Title 15, sec. 3701; Williams Tennessee Code, Annotated, 1934. Vol. 2, Title 7, sec. 2361; Vernon’s Texas Statutes, 1936. 
Title 49, art. 2880; West Virginia Code of 1943, Annotated. Chapter 18, sec. 1819. 

Other states with minimum age requirement for certification are: Code of Alabama, 1940. Title 52, sec. 338 (age seventeen); 
Florida Statutes Annotated, 1943. Vol. 11, Title XV, sec. 231.17 (age twenty); Smith-Hurd Illinois Annotated Statutes. Chapter 
122, sec. 21-1 (age twenty); Revised Statutes of Maine, 1944. Vol. 1, Chapter 37, sec. 156 (age seventeen): Public Laws of 
Vermont, 1933. Title 18, sec. 4186 (age seventeen); Remington’s Revised Statutes of Washington, Annotated, 1932. Vol. 6, 
Title 28, sec. 4969 (age cighteen or nineteen depending upon type of certificate sought). 

%7 Code of Alabama, 1940. Title 52, sec. 336; Colorado Statutes Annotated, 1935. Vol. 4, Chapter 146, sec. 5; Florida 
Statutes Annotated, 1943. Vol. 11, Title XV, sec. 231.17; Code of Georgia Annotated. Title 32, sec. 1018; Smith-Hurd 
Illinois Annotated Statutes. Chapter 122, sec. 21-1; Iowa Code of 1946. sec. 260.2; Kentucky Revised Statutes, 1944. Title XIII, 
Chapter 161, sec. 161.040; Minnesota Statutes, 1945. Chapter 130, sec. 130.04; Mississippi Code, 1942. Vol. 5, Title 24, sec. 
6279; Missouri Revised Statutes Annotated, 1939. Vol. 21, sec. 10627; Revised Statutes of Nebraska, 1943. Vol. 4, Chapter 79, 
sec. 1301; Oregon Compiled Laws Annotated, 1940. Vol. 8, Title 111, sec. 2223; South Dakota Code of 1939. Vol. 1, Title 15, 
sec. 3701; Vernon’s Texas Statutes, 1936. Title 49, art. 2880; Utah Code Annotated, 1943. Vol. 4, Title 75, sec. 75-7-20; 
Remington’s Revised Statutes of Washington, Annotated, 1932. Vol. 6, Title 28, sec. 4970; West Virginia Code of 1943, An- 
notated. Chapter 18, sec. 1819 

® California Education Code. secs. 12103, 12104, as added by Chapter 1205, Statutes of 1945: Florida Statutes Annotated 
1943. Vol. 11, Title XV, sec. 231.17; Idaho Code Annotated, 1932. Vol. 2, Title 32, sec. 1101: Smith-Hurd Illinois Annotated 
Statutes. Chapter 122, sec. 21-1; Iowa Code of 1946. Vol. 2, Title 32, sec. 260.2; Minnesota Statutes, 1945. Chapter 130, sec. 
130.04; Revised Codes of Montana, 1935. Vol. 1, sec. 1088; Revised Statutes of Nebraska, 1943. Vol. 4, Chapter 79, sec. 1301; 
South Dakota Code of 1939. Vol. 1, Title 15, sec. 3701; Utah Code Annotated, 1943. Vol. 4, Title 75, sec. 75-7-20; Williams 
Tennessee Code, Annotated, 1934. Vol. 2, Title 7, sec. 2337; West Virginia Code of 1943, Annotated. Chapter 18, sec. 1819. 

® E.g., Revised Code of Delaware, 1935. Chapter 71, sec. 2668; Michigan Statutes Annotated. Vol. 11, Title 15, sec. 1111; 
Revised Laws of New Hampshire, 1942. Chapter 134, secs. 24-26; New Mexico Statutes, 1941, Annotated. Vol. 4, Chapter 55, 
sec. 105(f); New York Education Law. secs. 553-54; Code of Laws of South Carolina, 1942. Vol. 3, Title 31, secs. 5318, 5380; 
Virginia Code of 1942. Title 11, sec. 610. 

* Among the states there is wide variation in extent of detail written into the law, but most seem to be more detailed than 
those listed in note 39. 

“! Code of Alabama, 1940. Title 52, sec. 329; California Education Code. sec. 12006, as added by Chapter 1205, Statutes of 
1945; Colorado Statutes Annotated, 1935. Vol. 4, Chapter 146, sec. 9; Idaho Code Annotated, 1932. Vol. 2, Title 32, sec. 1104; 
Smith-Hurd Illinois Annotated Statutes. Chapter 122, sec. 21-2; Iowa Code of 1946. sec. 260.13; 1945 Supplement to General 
Statutes of Kansas. Chapter 72, sec. 1368; Kentucky Revised Statutes, 1944. Title XIII, Chapter 161, sec. 161.060; Louisiana 
General Statutes (Dart), 1939. Vol. 2, Title 18, sec. 2288; Revised Statutes of Maine, 1944. Vol. I, Chapter 37, sec. 156; 
Minnesota Statutes, 1945. Chapter 130, sec. 130.12(2); Mississippi Code, 1942. Vol. 5, ‘Title 24, sec. 6280; Revised Statutes of 
Nebraska, 1943. Vol. 4, Chapter 79, sec. 1320; New York Education Law. sec. 553; North Dakota Revised Code of 1943. 
Vol. 2, Title 15, secs. 3604-05; Page’s Ohio General Code. Replacement Volume 4, sec. 4857-5; Oklahoma Statutes Annotated, 
1941. Title 70, sec. 951; Purdon Pennsylvania Statutes Annotated. Title 24, sec. 1293; South Dakota Code of 1939. Vol. 1, 
Title 15, sec. 3714; Williams Tennessee Code, Annotated, 1934. Vol. 2, Title 7, sec. 2355.1 

#2 E.g., Annotated Code of Maryland (Flack), 1939. Vol. 2, art. 77, sec. 88; Oregon Compiled Laws Annotated, 1940. 
Vol. 8, Title 111, sec. 2211 (as amended in 1943). 
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“ E.g., lowa Code of 1946, sec. 260.13; Revised Statutes of Nebraska, 1943. Vol. 4, Chapter 79, secs. 1320, 1324; South 
Dakota Code of 1939. Vol. 1, Title 15, sec. 3714. 

Louisiana Statutes (Dart), 1939. Vol. 2, Title 18, sec. 2288; Revised Statutes of Maine, 1944. Vol. I, Chapter 37, 
sec. 156; Minnesota Statutes, 1945. Chapter 130, sec. 130.11; Nevada Compiled Laws, 1929. Vol. 3, secs. 5679-80; New York 
Education Law. sec. 554; South Dakota Code of 1939. Vol. 1, Title 15, sec. 3715; Williams Tennessee Code, Annotated, 1934 
Vol. pgs 7, sec. 2363; Utah Code Annotated, 1943. Vol. 4, Title 75, sec. 75-7-15; Public Laws of Vermont, 1933. Title 18, 
sec. ' 

Revised Codes of Montana, 1935. Vol. 1, sec. 1102. 

“E.g., Board of Education v. Messer, 79 S. W. (2d) 224 (Ky. 1935). 

** Code of Alabama, 1940. Title 52, sec. 331; Florida Statutes Annotated, 1943. Vol. 11, Title XV, sec. 231.31; Revised 
Statutes of Maine, 1944. Vol. I, Chapter 37, sec. 160; Amnotated Code of Maryland (Flack), 1939. Vol. 2, art. 77, sec. 90; 
Minnesota Statutes, 1945. secs. 120.21-120.24; Nevada Compiled Laws, 1929. secs. 5991-97; Revised Laws of New Hampshire, 
1942. Chapter 134, secs. 27, 29. 

“ Annotated Code of Maryland (Flack), 1939. Vol. 2, art. 77, sec. 90. 

Id. sec. 91. 

© E.g., Board of Education of Marshall County v. Baugh, 199 So. 822 (Ala. 1941). 

 E.g., Beckham v. Kimbell, 139 S. W. (2d) 747 (Ky. 1940). 

 E.g., Landers v. Board of Education, 116 P. (2d) 690 (N. Mex. 1941). Contra: Beach v. Ellis School District No. 87 
of Minnehaha County, 298 N. W. 727 (S. Dak. 1941). 

% National Education Association, Committee on Tenure and Academic Freedom. Teachers’ Contracts—Principles and Prac- 
tices. Washington, D. C.; the Association. March 1945. 

% Florida Statutes Annotated, 1943. Vol. 11, Title XV, sec. 231.02. 

® Nevada Compiled Laws Supplement 1931-1941. Vol. 2, sec. 6076.01. 

E.g., Minnesota Statutes, 1945. sec. 130.18; Mississippi Code, 1942. Vol. 5, Title 24, sec. 6302; New York Education 
Law. sec. 563; North Dakota Revised Code of 1943. Vol. 2, Title 15, sec. 2508; South Dakota Code of 1939. Vol. 1, Title 15, 
sec. 3805. 

* Annotated Laws of Massachusetts, 1932. Vol. 2 (recompiled in 1945), Title XIII, Chapter 71, sec. 39; Revised Statutes 
of Nebraska, 1943. Vol. 4, Chapter 79, sec. 1406; New Jersey Statutes Annotated, 1940. Title 18, sec. 18:5-49; New York Civil 
Rights Law. secs. 40-a, 41. 
je a ne Statutes of North Carolina, 1943. Vol. 3, Chapter 115, sec. 359; West Virginia Code of 1943, Annotated. Chapter 

, sec. 1805. 

® E.g., New York Education Law. sec. 550; Purdon Pennsylvania Statutes Annotated. Title 24, sec. 1122. 

© E.g., Arizona Code Annotated, 1939. Vol. 4, Chapter 54, sec. 1007; New Mexico Statutes, 1941, Annotated. Vol. 4, 
Chapter 55, sec. 1108 (as amended in 1943); General Statutes of North Carolina, 1943. Vol. 3, Chapter 115, sec. 140; Oregon 
Compiled Laws Annotated, 1940. Vol. 8, Title 111, sec. 2209; South Dakota Code of 1939. Vol. 1, Title 15, sec. 3803. The right 
to require a health certificate was upheld in Tate v. School District, 23 S. W. (2d) 1013 (Mo. 1930). However, a schoolboard 
cannot require a teacher to sign a waiver of disability benefits under the retirement law, as a condition of employment. School 
District v. Teachers’ Retirement Fund Association, 95 P. (2d) 720, 96 P. (2d) 419 (Oreg. 1939). 

* E.g., Purdon Pennsylvania Statutes Annotated. Title 24, sec. 1122. 

@£E.g., New York Education Law. sec. 871. 
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In this part of the bulletin, an attempt is 
made to define the general legal status of the 
public-school teacher. Much of the professional 
life of a teacher is determined by the classifica- 
tion given his position, whether he is a public 
officer or a public employee; and if an em- 
ployee’ whether he is one whose conditions of 
employment are fixed by contract, individual 
or collective, or by legislation; and if his con- 
ditions of employment are fixed by legislation 
whether that legislation creates for him a con- 
tractual relation with the state or its agent, the 
employing schoolboard. 

Decision between these alternatives may 
seem at first glance to have been made and to 
be already accepted now without question. The 
profession usually considers teachers to be em- 
ployees rather than officers, employees whose 
conditions of employment are fixed by legisla- 
tion which establishes a contractual relation 
between the teacher and the schoolboard. In- 
vestigation, however, leads one to see the 
other possibilities which lie barely below the 
surface. In order to determine the exact legal 
status of the public-school teacher, it is neces- 
sary to look to laws and judicial decisions in 
which conditions of employment are weighed 
in terms of the alternatives. 


Are Public-School Teachers 
Public Officers or Public Employees? 


A public position may be a public office or 
a public employment. The distinction between 
employees and officers is important because if 
teachers were school officers their status would 
be materially affected by the body of law deal- 
ing with public officers in general. 

Constitutional and statutory provisions— 
Many states have constitutional restrictions 
against dual office-holding. If public-school 
teaching were an office, teachers could not at 
the same time accept public office as many do. 
For example, in 1940, the president of the 
University of Wisconsin was offered the posi- 
tion of administrator of Selective Service. His 
right to accept the federal position was chal- 
lenged because the Wisconsin Constitution 
forbids officers of the state to hold federal 
offices. The court held that the presidency of 
the state university is an employment, not a 
state office, and therefore the president was not 
restricted in accepting the federal position.’ 


II. General Legal Status of the Public-School Teacher 


The California Constitution forbids mem- 
bers of the state legislature from occupying any 
other office, trust, or employment, under the 
state. When a California high-school teacher 
was elected to the legislature his eligibility was 
upheld by the court, which said that a teacher 
is not a public officer nor an employee “of the 
state.” ? 

Many state constitutions prescribe the 
method of removal of officers; frequently a 
general statement is made that appointed of- 
ficers may be removed at the pleasure of the 
appointing power. Such a provision in the 
Constitution of Pennsylvania was involved in 
a case when a school medical inspector was 
dismissed. The court ruled that a medical in- 
spector is an employee, not an officer.* This 
case was decided before the 
teachers tenure law was enacted. When the 
constitutionality of that law was chalienged,, 
the court noted that teachers are not officers 
who may be removed at pleasure under the 
constitutional provision, and the law stating 
the tenure method for removal of 
therefore was not violative of the constitution. 

West Virginia has a state law permitting 
public officials with appointive powers to dis- 
miss appointees at pleasure, with or without 
cause, for the good of the public service. How- 
ever, since a school supervisor is an employee, 


Pennsylvania 


teachers 


not a public officer, he comes under the school 
law regarding dismissals rather than under the 
statute applicable to officers.° Georgia also has 
decided that the rule, “the power to remove 
is an incident to the power to appoint,” does 
not apply to teachers since they are not officers, 
but employees under contract.® 

The Mississippi Constitution prescribes re- 
moval of officers only after conviction upon 
presentment and indictment. In McClure v. 
W hitney, the court held that this constitutional 
provision did not apply to the secretary and 
treasurer of a public college, altho such a 
person has “some duty to perform concerning 
the public.” 

If this alone constituted a person a public officer, 
every bookkeeper, teacher, servant, or employe in a 
public institution would be a public officer 
who could only be discharged by indictment and 


conviction. . .. We do not believe that it was ever 
contemplated that section 175 was so far-reaching.” 


The length of service of public officers is 
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sometimes fixed in state constitutions. For in- 
stance, the Oregon Constitution forbids the 
legislature to create any office the tenure of 
which shall be longer than four years; but 
Oregon’s teacher tenure law (applicable in 
certain cities) was upheld since teachers are 
employees, not officers.* 

Other state constitutional provisions and 
statutes that apply to public officers have been 
held not to apply to teachers; the Connecticut 
statute exempting salaries of officers from at- 
tachment ;* exemption in the workmen's com- 
pensation law of Iowa '® and of other states; 
and the Wisconsin constitutional prohibition 
against the raising of salaries of public officers 
after they have taken office." 

Judicial procedure—There is another point 
at which the distinction between public officers 
and public employees has a bearing upon the 
status of teachers; that is, the difference be- 
tween a de jure officer and a de jure employee 
when. his legal right to a position has been 
proved as against that of a de facto incumbent. 
A de jure officer or employee is one who has a 
legitimate and lawful right to a position. A 
de facto officer or employee is one who has 
occupied the position, alleging that it is his 
but whose right to it has been disproved. The 
court in such cases ousts the de facto incumbent 
and reinstates the de jure officer or employee. 

Both terms apply to officers and employees, 
but there are certain differences in legal status 
as applied to officers or employees. For ex- 
ample, when a de jure officer has proved his 
right to a position he is not allowed -to collect 
salary paid to the de facto officer while the 
latter held the office."? If a de facto employee 
is ousted by the court, however, the de jure 
employee may collect from the employing body 
the amount of full salary due him, regardless 
of the fact that some or all of it has been paid 
already to the de facto employee. 

This question came up in the case of a super- 
intendent of schools in Kentucky appointed 
for a four-year term. He was dismissed prior 
to the end of his contract term. After litiga- 
tion which determined that his dismissal was 
wrongful,'* he sued for the salary due for the 
period after he was ousted. The schoolboard 
defended on the ground that a school superin- 
tendent is an officer, not an employee, and 
therefore was not entitled to collect the salary 
paid to the de facto superintendent. The court 
upheld the contention of the schoolboard, since 





the school law refers to the “appointment” of 
a superintendent and defines his term of 
“office.” *4 

Finally, the common-law remedies available 
to public officers and public employees are 
different. Even tho many of the decisions 
where redress was given or denied hecause of 
this difference are old cases, and altho the com 
mon law has been superseded by statute in 
some states, nevertheless, the cases about to be 
cited bring out the difference and still are 
precedents which would be followed in many 
jurisdictions. Two remedies in particular are 
involved: mandamus and quo warranto. 

Mandamus is an order issued by a court to 
a public body or officer ordering the perform 
ance of a particular duty. It is issued in the 
name of the state at the request of a party to 
whom the duty is owed. Que warranto is a 
court action brought to test the authority of 
one who claims an office. Both are special writs 
issued ordinarily only when no other adequate 
legal remedy is available. When a person is a 
contract employee and his employer dismisses 
him before the end of his contract, the proper 
common-law legal remedy is damages for 
breach of contract. Mandamus was usually not 
permitted to compel the reinstatement of a 
public employee who was wrongfully dismissed 
since there was available the remedy of dam- 
ages for breach of contract. An officer wrong- 
fully dismissed, however, can bring guo war- 
ranto proceedings against his successor to test 
the latter’s right to the office. Quo warranto 
would not be available to an employee. These 
are the general principles of common law 
which have been applied in several cases when 
teachers were wrongfully dismissed. 

A Wisconsin principal was refused man- 
damus for reinstatement because the court said 
he had an adequate remedy at law—damages 
for breach of contract. If the principal were 
an officer he could have sought a writ of quo 
warranto to test the authority of his successor, 
but not being an officer he had available only 
the remedy of employees under contract, that 
is, damages for breach of contract.'® On the 
other hand, a Tennessee teacher was granted 
mandamus because the court thought that the 
normal remedy—damages for breach of con- 
tract—would be inadequate redress.'* 

Furthermore, altho mandamus is not used 
to regain an office claimed by another, a Cali- 
fornia teacher was granted mandamus, the 
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court holding that this rule does not apply to 
a teacher who is not an officer.’’? This court, 
however, said that a teacher’s position is not 
purely contract either, since it is fixed by law 
and continuance in position could therefore 
be compélled by mandamus. Under this theory, 
tenure teachers are usually granted mandamus, 
even in the absence of a statutory provision 
making the remedy available to them.’® More- 
over; some tenure laws specifically provide that 
the remedy of mandamus shall be available to 
a tenure teacher illegally dismissed.'® 

On the other hand, a citizen cannot proceed 
against a teacher by mandamus to compel him 
to perform his duties according to law, as 
would be possible if teachers were legally 
classified as officers. The reasoning of a West 
Virginia court was that: 

The teacher is responsible, not to the public, nor 
the patrons of the school, but to the proper school 
officers, the trustees, board of education, county 
superintendent, and state superintendent of free 
schools.” 


Quo warranto has been denied to public- 
school teachers because they are not officers.”' 
On one occastion it was granted to a school 
superintendent whom the court classified as an 
officer, so far as the availability of the writ of 
quo warranto is concerned, altho in the same 
decision the court held the superintendent to 
be an employee to such an extent that the board 
was required to prefer charges, give notice, and 
conduct a hearing before his removal under a 
statute for the removal of employees (in first- 
and second-class cities in Kansas).?? This Kan- 
sas decision, altho applicable to superintendents 
actually, suggests that the status of teachers 
may be neither completely officer nor com- 
pletely employee. 

Summary—One wonders what character- 
istics the courts consider in distinguishing 
between the two types of public servants. The 
following has been announced in one legal 
encyclopedia: 

Briefly stated, a position is a public office when 
it is created by law, with duties cast on the incum- 
bent which involve some portion of the sovereign 
power and in the performance of which the public 
is concerned, and which also are continuing in 
their nature and not occasional or intermittent; 
while a public employment, on the other hand, is a 
position in the public service which lacks sufficient 
of the foregoing elements or characteristics to make 
it an office.” 


To the same effect, tho in more detail, are 
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five elements said to be indispensable in any 
public office : 


(1) It must be created by the Constitution or by 
the Legislature or created by a municipality or 
other body through authority conferred by the 
Legislature; (2) it must possess a delegation of a 
portion of the sovereign power of government, to 
be exercised for the benefit of the public; (3) the 
powers conferred, and the duties to be discharged, 
must be defined, directly or impliedly, by the 
Legislature or through legislative authority; (4) 
the duties must be performed independently and 
without control of a superior power, other than 
the law, unless they be those of an inferior or 
subordinate office, created or authorized by the 
Legislature, and by it placed under the general 
control of a superior office or body; (5) it must 
have some permanency and continuity, and not be 


-only temporary or occasional. 


The position of the public-school teacher is 
created by legislatures directly and by state 
constitutions indirectly in provisions requiring 
the legislature to establish and maintain public 
schools. Education is a governmental function 
and is certainly concerned with the public 
benefit. The powers and duties of public-school 
teachers are fixed by law to a large extent.”® 
The position has permanency and continuity; 
even in the absence of tenure laws providing 
for the permanency of a teacher in position, in 
the eyes of the law the position is continuous 
regardless of turnover in personnel filling it. 

Other definitions of public office have men- 
tioned the requirement of an oath of office, 
and the salary fixed by law, as characteristic 
marks of a public office. Public-school teachers 
in many states are required to subscribe to an 
oath,”* and the salary is fixed by resolution of 
the schoolboard 27 within limits fixed by state 
laws.”8 

There are, therefore, many characteristics 
in the position of the public-school teacher 
which suggest that the position is a public of- 
fice. The line of demarcation between public 
officer and employee is “shadowy and difficult 
to trace,” ?° 

However, a number of courts have held that 
the most important and the decisive difference 
is that “an employment does not authorize the 
exercise of one’s own right of any sovereign 
power or any prescribed independent authority 
of a governmental nature.” *° 

In State ex inf. McKittrick v. Bode,®' the 
court said: 


In determining the question it is not necessary 
that all criteria be present in all the cases. For 








instance, tenure, oath, bond, official designation, 
compensation, and dignity of position may be con- 
sidered. However, they are not conclusive. It should 
be noted that the courts and text-writers agree that 
a delegation of some part of the sovereign power 
is an important matter to be considered. 





So far as public-school teachers are con- 
cerned, absence of the authority to exercise 
sovereign power has been one of the chief dis- 
tinguishing marks of the position. As stated 
specifically by a California court: 

While the education of the youth of the land is 
a most important governmental duty and function, 
the teacher is not clothed with any of the sovereign 
powers of the three great divisions of government, 
the legislative, executive, or judicial, in performing 
the important duties of his employment.” 


Altho the position of public-school teacher 
meets many of the characteristics of public 
officeholding, the courts have been almost 
unanimous in classifying them as employees 
rather than as officers.** 


May Public-School Teachers Bargain 
Collectively with Schoolboards? 


Since it appears to be settled that public- 
school teachers are not public officers, but 
rather employees, may they as employees enter 
into collective agreements with schoolboards 
concerning their conditions of employment ? 

This question need not be answered in terms 
of a teacher’s right to join a union, altho the 
term “collective bargaining” has been associ- 
ated with union activities. Courts in Illinois 
and Ohio have upheld the right of school- 
boards te refuse employment to teachers be- 
cause of membership in the American Federa- 
tion of Teachers or any other union.** A court 
in the state of Washington has held that a 
schoolboard may make nonunion-membership 
a condition of employment, or dismiss a teacher 
because of union membership.*® However, col- 
lective bargaining may be carried on without 
membership in a union, that is, thru nonunion 
teacher associations, and it is the process of 
collective bargaining here discussed—not the 
unionization or nonunionization of school- 
teachers. 

The procedure set forth in the National 
Labor Relations Act ** provides a model for 
collective bargaining procedure between pri- 
vate employers and their employees (but it 
does not apply to public employees). Em- 
ployees thru a representative ask for a confer- 


ence with the private employer or his repre- 
sentative. The private employer is required by 
law to grant the request for conference, after 
ascertaining that the majority of the employees 
are represented. The employer is bound to 
acknowledge the representation as the exclusive 
representative of the employees and to deal 
with it rather than with individual employees 
or minority groups. The representatives of 
labor and management then negotiate in ‘con- 
ference on all details within a controversy. 
There are proposals and counterproposals until 
a bargain is reached. The terms of the bargain 
must be written into a contract to endure for 
a definite period of time. These agreements 
have been upheld in private employment as 
legal documents enforceable against the em- 
ployer.** 

The National Labor Relations Act requires 
private employers to bargain collectively with 
their employees but exempts public employers 
from its provisions. Many states have enacted 
labor legislation modeled somewhat on the 
federal law and most of them explicitly exempt 
public employers from provisions making it 
compulsory for private employers to bargain. 
Most state attorneys have interpreted the ex- 
clusion of public employers and public em- 
ployees from labor legislation of this kind to 
mean that public employees have no legal au- 
thority to enter into collective bargains with 
their public employers.** The minority view is 
that, altho not compelled to bargain collec- 
tively, public employers and employees may do 
so voluntarily.*® This section of the report 
reviews briefly the arguments on both views, 
with special reference to teachers. 

Most union agreements with private em- 
ployers contain provision for the closed shop, 
that is, only union members can be hired. Any 
cellective bargaining contract between a public 
employer and public employees containing the 
closed shop provision would be illegal for that 
reason if for no other.*® The schoolboard has 
been given discretionary authority to engage 
public-school teachers. It may not abrogate 
that authority by tying its hands thru a closed 
shop agreement. 

Labor legislation applicable to private em- 
ployees guarantees the right to strike. This 
right is an implied, if not expressed, part of 
most collective bargaining agreements. Both 
the moral and the legal right of public em- 
ployees to strike may well be questioned. Presi- 
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dent Franklin D. Roosevelt stated it to be his 
opinion that: 

A strike of public employees manifests nothing 
less than an intent on their part to prevent or ob 
struct the operations of Government until their 
demands‘ are satisfied. Such action, looking toward 
the paralysis of Government by those who have 
sworn to support it, is unthinkable and intolerable.“ 


Legally the question of the right of public 
employees to strike is unsettled.**? Some collec- 
tive bargaining agreements already in existence 
between cities and municipal employees point 
the way to avoid this legal question by includ- 
ing a paragraph stating as a provision of the 
contract, that the employees will not strike. 

Many state attorneys are of the opinion that 
if any collective bargaining is consummated 
between public employees and their govern- 
mental employers it should contain a no-strike 
promise on the part of the employees, and a 
provision leaving open the door of employment 
to qualified applicants who do not belong to 
the associated group representing the em- 
ployees. 

However, the question still remains, is it 
possible for teachers to bargain collectively, 
provided these two standards are met? One of 
the chief arguments against collective bargain- 
ing by public-school teachers is that frequently 
the subjectmatter of the usual bargain is al- 
ready covered by law; e. g., contracts, tenure, 
salary, leaves of absence, and retirement. No 
provision of the collective agreement could 
violate the law on the subject, and there is no 
need to repeat the provisions of law in a collec- 
tive bargain. This problem was faced in one 
collective bargain between nonteaching em- 
ployees and a city government thru the follow- 
ing provision: 

It being specifically understood and agreed that 
all provisions herein are subject to existing law and 
if any provision is held or found to conflict with 


the law relating thereto said provision shall be void 
and shall not bind either of the parties hereto. 


In this way the law is made paramount and 
the provisions of the bargain are nullified if in 
conflict with the law. Possibly all collective 
bargains made between public employers and 
their employees should contain a similar pro- 
vision. In the absence of such a provision, how- 
ever, the same effect would undoubtedly pre- 
vail in any court action. 

There are gaps, however, in statutes dealing 
with employment conditions, gaps which may 


be filled by agreement, collective or individual. 
Under customary practice the gaps are filled 
by schoolboard rules and regulations or by the 
terms of individual contracts. When teachers 
wish to improve the conditions of these regu- 
lations or the terms of their contracts, experi 
ence has shown that group action is more in 
fluential than individual action. 

The law gives schoolboards discretionary 
authority to regulate such matters. Public law 
officers opposed to collective bargaining by 
public employees believe that entering into a 
bargain with employees violates the law dele- 
gating discretionary authority to the employing 
agency. A contract would tie the hands of the 
schoolboard for the duration of the contract, 
and the law gives the board the power to regu- 
late these matters as it sees fit, changing its 
regulations from time to time within its dis- 
cretion. Group action to improve employment 
conditions of teachers need not result in a col- 
lective bargaining contract, but may, rather, 
induce the schoolboard to adopt by a resolution 
spread upon its official minutes the provisions 
of which are acceptable to the board and the 
majority of the teachers concerned. This type 
of collective bargaining agreement should be 
distinguished from the sort of collective bar- 
gaining contracts called for in the federal and 
state labor laws applicable in private employ- 
ment. Regardless of whether or not teachers 
may enter into collective bargaining contracts, 
there is no legal barrier to agreements reached 
by collective action of the teachers whose repre- 
sentatives may negotiate with the schoolboard 
for the purpose of altering any employment 
practice not fixed by law. 

Discussions of collective bargaining in pub- 
lic employment look upon the local school- 
boards as the employer. Public employees 
however also have the public in general as 
employers. This is especially so when the pub- 
lic employees are regulated by state statutes 
dealing with their appointment, promotion, 
demotion, dismissal, seniority rights, salary 
schedules, leaves of absence, and such matters. 
These are the usual points of contention on 
which organized groups seek collective bar- 
gains. Many teachers are already working 
under laws which the representatives of the 
public, including the teachers themselves as 
constituents of the legislators, have passed for 
the benefit of teachers. When public-school 
teachers instruct one of their representatives 
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to appear before a legislative committee, as is 
often done, urging legislation to improve em- 
ployment conditions for teachers, they are en- 
gaging in a form of collective bargaining on 
the state level. Such bargaining has been typi- 
cal of the activities of professional teachers 
associations. It should continue to be the ac- 
cepted practice regardless of group action on 
the local level. Whether or not legislative 
enactments are bargains, in the sense that they 
are enforceable by employees against public 
employers is a question discussed at some 
length in the next section of the bulletin. 


Do Teachers Have Vested Rights under 
Statutes Enacted for Their Benefit? 


Whatever the outcome of the controversy 
over collective bargaining at the local level, 
local regulations or agreements lack the sta- 
bility of a state law. It is essential that desir- 
able conditions of employment be provided by 
state legislative enactments and that these laws 
give adequate protection to the public institu- 
tions and the employees they are intended to 
benefit. Some laws concerning employment 
conditions of public-school teachers have long 
endured against damaging proposals for re- 
peal or amendment; others have been struck 
down by repeal or worn away by fragmentary 
amendments. Some laws have provided pro- 
tection to teachers despite damaging amend- 
ments or repeal because they have established 
contracts between the state or schoolboards, 
and the teachers covered by the law. These 
laws are said to have established vested rights 
which cannot be taken away from the teachers. 

In 1850 the United States Supreme Court 
said: 

It is perfectly well settled in this court, that a 
legislative act may be a contract, and that whenever 
it is so, and absolute rights have vested under that 
contract, a repeal of the law cannot divest these 
rights; . 


The Federal Constitution forbids the states 
from passing any law impairing the obligation 
of contracts.** Therefore, if a contract is cre- 
ated by legislative enactment, that contract 
may not be impaired by subsequent amend- 
ments or repeal of the law. 

Tenure, salary, and retirement laws, which 
provide the best examples of this type of legis- 
lation, afford significant comparisons between 
laws which do and do not create contracts. 
These laws may create contractual relations 


between teachers and school districts or be 
tween teachers and the state. Laws dealing 
with these subjects may, however, merely state 
the current legislative policy, which may be 
changed by amendments or repealed by subse- 
quent legislative enactments. Since the latter 
type of law creates what is usually termed a 
“legislative status” and does not create a con 
tractual relation, the Federal Constitution 
does not prevent its change. It is frequéntly 
said that “one legislature may not tie the hands 
of a future legislature.”” This statement refers 
to laws which state the legislative policy and 
create legislative status but does not apply if 
a contract has been established. 

Even under a contract-type law, the pro 
tection of the Federal Constitution applies 
only to those in whom contract rights have 
vested. The legislature may at any time change 
the law for persons employed thereafter. In 
other words, contract-type laws may be 
changed, but the change applies only prospec- 
tively and not retroactively. Persons who have 
a contract relation under a contract-type law 
have vested rights which the state cannot im- 
pair, and those rights continue for those 
persons after the law is changed for others. 

Thus, laws prescribing employment condi- 
tions for teachers may be of either kind: a 
contract type or a policy-stating type of law 
which creates merely a legislative status. Spon- 
sors of bills to improve employment conditions 
prefer the contract-type law because it affords 
a more lasting and effective benefit. In this 
section of the bulletin, differences between 
contract-type and policy-stating laws will be 
examined by illustrations in the fields of ten- 
ure, salary, and retirement. 

Two general legal principles are pertinent 
in this connection and they apply to all legis- 
lation regardless of subjectmatter. First, if a 
law states a reservation in the form of a pro- 
vision for later amendment at the will of 
future legislatures, such a statute is a policy- 
stating law without question. No vested rights 
can be argued under such a law. 

Second, there is always a legal presumption 
that any law is merely a statement of current 
legislative policy. The contention that a statute 
creates a contractual relation, under which 
rights vest and may not be impaired, must be 
proved by evidence sufficient to overcome this 
presumption. Evidence to prove a contract- 
type law is found in the language of the law 
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or in the circumstances surrounding its 


passage. 

Tenure—The distinction between a con- 
tract-type tenure law and a policy-stating 
tenure law is not always clear. Some laws 
which the courts have recently pronounced 
to be merely statements of current legislative 
policy have given teachers a false sense of 
security which was removed by the court. The 
leading cases in this field are decisions by the 
United States Supreme Court, which in 1937 
said that New Jersey tenure teachers have a 
legislative and not a contractual status,*® but 
in 1938 gave the opposite answer with regard 
to Indiana tenure teachers.** Therefore, ten- 
ure once gained may be taken away from New 
Jersey teachers but not from Indiana teachers. 

Two reasons were given by the Supreme 
Court for this distinction. One reason was the 
difference in the traditional status of public- 
school teachers in the states concerned. New 
Jersey teachers had always been considered 
public officers, said the court; their status is 
dependent upon a statute “which the legisla- 
ture may at will abolish” or change. In Indi- 
ana, teachers’ status had traditionally been 
contractual “not to be subjected to modifica- 
tion by subsequent legislative enactments.” 

The second and more important reason for 
the distinction rests in the language of the 
tenure laws in New Jersey and Indiana. In 
the Indiana law there are many references to 
the contract of employment which is to be of 
indefinite duration. The word contract ap- 
pears eleven times in the first section which 
defines the relationship, ten times in the second 
section relating to the termination of the em- 
ployment by the board, and four times in the 
third section stating the conditions of termina- 
tion by the teacher. The New Jersey law, on 
the other hand, does not mention the word 
contract, but merely states the conditions 
under which teachers shall be employed “dur- 
ing good behavior and efficiency” and provides 
the procedure for terminating such employ- 
ment. 

In 1938 shortly after the Supreme Court’s 
interpretation of the Indiana tenure law, the 
Oregon court held that the Oregon tenure 
law, applicable to districts of over 20,000 
population, was a policy-stating law. This law 
had been amended in 1935 to provide for com- 
pulsory retirement at age sixty-five. Tenure 
teachers who were retired under the amend- 


ment when they reached age sixty-five, com- 
plained that their tenure was being destroyed 
unconstitutionally, If these teachers had en- 
joyed a contractual relation with the state 
whereby they could retain their positions 
under the tenure law for life, subject only to 
dismissal in accordance with the tenure law as 
originally written, they might have urged this 
contention more effectively. The court, how- 
ever, did not concede to them a contractual 
right and had the following to say concerning 
the possibility of legislative contracts: 

Ordinarily it is the function of a Legislature to 
make laws and not contracts. It is true, however, 
that legislative enactments may contain provisions 
which, when accepted as the basis of action by 
individuals, become contracts between them and the 
state. It is also equally weli established that the 
intention of the Legislature thus to create con- 
tractual obligations, resulting in extinguishment to 
a certain extent of governmental powers, must 
clearly and unmistakenly appear. The intention to 
surrender or suspend legislative control over mat- 
ters vitally affecting the public welfare cannot be 
established by mere implication. 

Having in mind the above legal principle, it is 
important that the particular language of the 
tenure act in question be considered in determining 
whether the Legislature intended to create con- 
tractual rights in teachers who had served under 
contracts during the probationary period. 
They continue to serve, not by virtue of any con- 
tract, but because the statute confers such privilege 
upon them. It is not a contractual right which they 
enjoy but rather a status making their positions as 
teachers secure against the whim, caprice, and 
political motives of our ever-changing officeholders. 
We are at a loss to find language in the act clearly 
and plainly indicating an intention to surrender or 
suspend legislative control over the tenure of 
teachers... .” 


The issue has been adjudicated also in the 
New York and Wisconsin state courts since 
the United States Supreme Court made the 
distinction between the two types of tenure 
laws. The New York court said that a tenure 
teacher there did not have a vested right in 
his position ;** that without a constitutional 
prohibition,*® the legislature can abridge or 
destroy the tenure status it created. 

The situation in Wisconsin is not so clear- 
cut. A statewide tenure law was passed in 
1937. It was amended in 1939 to exclude one- 
room rural-school districts. In 1940 a refer- 
endum vote repealed the law. The question 
then was the status of teachers who had gained 
tenure before the repeal of the law, or of rural 
teachers before its amendment in 1939. 
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In 1940 the Supreme Court of Wisconsin 
decided that the 1939 amendment did not de- 
prive rural teachers of tenure acquired before 
the 1939 law excluded rural districts. Nothing 
in the 1939 law indicated that it was intended 
to operate retroactively, said the court, and 
in the absence of a clear designation of retro- 
activity a law is always presumed to have been 
intended to apply prospectively only.*® On the 
basis of this decision, Wisconsin teachers 
covered by the tenure law during 1939-1941 
believed that its repeal in 1940 did not take 
away their tenure rights vested before repeal, 
but that the repeal applied only to teachers 
employed thereafter or those who altho em- 
ployed prior to repeal of the law had not yet 
acquired tenure status. However, the court 
did not hold this view and construed the 
defunct tenure law only as a statement of past 
policy which had not established a contractual 
relation.”' 

No other cases have brought up this issue 
directly, but in Ohio and Pennsylvania simi- 
lar questions before the respective state courts 
had a bearing on the problem. 

The Ohio court menticned that the relation 
between tenure teachers and the board of edu- 
cation was contractual, an obligation protected 
against impairment by state law, under the 
Federal Constitution and that the due process 
provision of the Fourteenth Amendment to 
the Federal Constitution also applied. How- 
ever, the impairment of the relationship was 
not the issue before the court in the particular 
case, and the court’s comments were therefore 
dictum and without the force of a decision." 
Since the law has not been amended in such a 
way as to take away alleged vested rights, 
there has been no opportunity for a judicial 
test of this dictum. 

When the constitutionality of the Pennsyl- 
vania tenure law was challenged on the ground 
that it impaired the obligation of preexisting 
contracts and abridged the right of future 
legislatures to enact appropriate laws in the 
exercise of the govermental function as pre- 
scribed in the Pennsylvania Constitution, 
which instructs the legislature to provide a 
thoro and efficient system of public schools,** 
the court upheld the constitutionality of the 
tenure law but interpreted it te be subject to 
change by future legislatures, saying: 

Therefore, while the Legislature has set up in 
the new act a tenure system for teachers and has 


provided for their qualifications, compensation, and 
contracts, all of these provisions, and the contracts 
themselves, have written into them by implication 
from the Constitution a distinct understanding that 
subsequent legislation may change, modify, or 
abolish the existing features of the school system or 
of the teachers’ contracts. This determination flows 
from the fact that if the Constitution is to be ope: 
ative at all times, we cannot restrict it so that it 
becomes stagnant, and expose it to future ruin by 
so doing. For these reasons, appellants’ objection 
that the Teachers’ Tenure Act abridges the powe: 
of future Legislatures falls, because a subsequent 
Legislature may abolish this act, in toto, if it 
deems it necessary to do so under article 10, section 
1. And such future action can for the same reason, 
be taken without producing an impairment of the 
obligations of the contracts for which the new act 
provides because the Constitution only permits such 
contracts to be made subject to the right of change 
or regulation by future Legislatures. .. .™ 


This Pennsylvania decision was unexpected, 
especially on the grounds quoted. The same 
result could have been reached by the court by 
reference to the tenure law and the contract 
form included therein which states that the 
tenure teacher under indefinite contract is 
subject to the provisions of the school code 
and amendments thereto. The tenure law was 
an amendment to the preexisting school code. 
Amendments to the tenure law, even its repeal, 
would also be amendments to the school code 
and would not be an unconstitutional impair- 
ment of the tenure contract because the con- 
tract was made with that reservation.*® 

This reservation weakened the Pennsylvania 
tenure law which was thought to be a strong 
contract-type law. The contract form for the 
indefinite employment of tenure teachers was 
written into it and there seemed no better way 
to establish a contractual relationship under a 
tenure law. Yet the court ignored the reserva- 
tion and decided the case upon constitutional 
grounds, as the quotation indicates. It may 
have been influenced by the necessity for legis- 
lative change, since “private rights must yield 
to the public welfare when a different educa- 
tional policy has been determined thru the 
proper exercise of the police power.’ Under 
some circumstances, the yielding of the con- 


’ tractual relationship is not an unconstitutional 


impairment.*® This principle has not been 
applied to tenure cases more directly than in 
the Oregon and Pennsylvania cases cited, but 
the general rule has been set down in a legal 
encyclopedia, as follows : 


The constitutional protection of the obligation of 


[44] 











aS 





contracts is necessarily subject to the police power 
of the state, and therefore a statute passed in th« 
legitimate exercise of the police power will be up 
held by the courts, although it incidentally destroys 
existing contract rights.” 


If these principles were applied to tenure 
laws, even contract-type laws might lose their 
impregriability, but the United States Supreme 
Court held that the impairment of a tenure 
contract could not be justified under the police 
power. Hence, these general rules should not 
be applied in this field.** 

A tenure law should be written to achieve 
a contract relationship for teachers in the ex- 
pectation that state courts will follow the 
precedent set down by the United States Su- 
preme Court in the Indiana case. There is a 
better than even chance that this decision will 
influence a state court in its consideration of 
a contract-type tenure law, as was done in 
Ohio, rather than the general rules quoted 
immediately preceding. 

If a tenure law is written with the reserva- 
tion of the right to amend or repeal, or in such 
a way as to be obviously a policy-stating law, 
creating only a legislative status, there is then 
no chance that it may be determined by judicial 
opinion to have created a contractual relation 
in which vested rights may not be impaired. 
Such is the situation in Illinois. The Illinois 
tenure law, applicable in districts under 
500,000 in population, contains the statement, 
“Nothing herein limits the right of the Gen- 
eral Assembly to amend or repeal any part of 
Sections 24-2 to 24-7, inclusive, or any con- 
tract resulting therefrom.” *° 

A slightly different situation is revealed by 
the history of tenure in California. Originally 
the California tenure law was statewide. In 
1931 it was amended to make it optional with 
trustees of districts having an average daily 
attendance of less than 850 pupils. The 1931 
legislature substantially reenacted the previous 
tenure law with this change, but also provided 
that the permanent classification of teachers 
so classified at the time should not be affected 
by the amended law. Later amendments to the 
California tenure law also provided that the 
amendments would not affect teachers classi- 
fied as permanent on a specified date. 

It is doubtful whether California teachers 
would be protected from amendment of the 
tenure law without some such saving clause, 
since the right to amend or repeal the law is 


reserved to the legislature “and nothing herein 
contained shall ever be construed to confer 
upon any person employed pursuant to the 
provisions hereof a contract which will be im- 
paired by the amendment or repeal.” ®° Obvi- 
ously any law containing such a provision 
precludes the issue of whether it is a contract- 
type or a policy-stating type of law. As a mat- 
ter of fact, California amended its tenure law 
to take away tenure at a specified age, and the 
amendment, which was taken to the court as 
an impairment of the obligation of the tenure 
contract, was upheld.®' 

Most tenure laws, however, do not contain 
statements such as those quoted from the laws 
in California and Illinois, making definite the 
intention of the legislature to establish a legis- 
lative status rather than a contract. In most 
states the type of tenure law is a matter of 
judicial interpretation. Indiana and Ohio are 
the only states known to have a judicially 
designated contract-type law, while tenure 
laws in Oregon, New Jersey, New York, and 
Wisconsin have been held to be policy-stating 
laws. The question has not been decided in 
other states. 

With regard to tenure laws, therefore, it is 
possible to draft legislation which creates a 
contractual relation for tenure teachers such 
as may not be impaired by subsequent legisla- 
tion. The pitfalls to avoid in preparing tenure 
bills are (a) any reservation of the right to 
amend, (b) a statement of legislative policy, 
and (c) omission of the intent to create a 
contract. 

Salaries—Legislative contracts in the field 
of salaries must be considered from several 
angles. Some tenure laws provide that the 
tenure procedure of notice, charges, and hear- 
ing must be followed before demotion or re- 
duction in salary. Under such laws a school- 
board may not reduce the salary of an indi- 
vidual teacher without proceeding to give 
notice, file charges, and conduct a hearing as 
specified in the tenure law, regardless of 
whether the law is a policy-stating or contract 
type. This is not a problem in legislative con- 
tracts, because even if the law were a policy- 
stating tenure law, its various provisions are 
enforceable until amended. 

However, under the New Jersey tenure law 
tenure teachers urged that no salaries could 
be reduced even under an enabling act, and it 
was this part of the tenure law which caused 
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the controversy which ended in the United 
States Supreme Court when the Court held 
the New Jersey tenure law to create a legis- 
lative status. An enactment of 1933 per- 
mitted schoolboards in New Jersey to reduce 
salaries as an economy measure. Protesting 
teachers took their case to court claiming that 
the salary-reduction enabling act violated 
their tenure contracts established by the tenure 
law which provided protection against reduc- 
tion in salaries. It was then that the United 
States Supreme Court held that the legislature 
could reduce the salaries of tenure teachers 
without impairment of contracts, since the 
New Jersey tenure law does not establish a 
contractual relationship between teachers and 
schoolboards.*” 

The New Jersey legislation permitting re- 
duction in salaries expired on July 1, 1937. 
Certain cities adopted a salary plan for 1937- 
38 and for 1938-39 by which teachers’ salaries 
were reduced. The New Jersey court held that 
the tenure law protected teachers from such a 
procedure, after the expiration of the law 
enabling schoolboards to reduce salaries.** 
This decision did not mean that the higher 
salaries were preserved thru a contractual re- 
lation but only that the policy regarding 
salaries stated in the tenure law is enforceable 
in the absence of contrary enabling legislation. 

A similar situation arose in Pennsylvania. 
A permissive law of 1939 was challenged as 
unconstitutional in that it permitted reduction 
of salaries of tenure teachers, but the court 
reminded contestants that the tenure law is 
subject to the provisions of the school code and 
amendments thereto. Therefore, there was no 
unconstitutional impairment of the obligation 
of contracts by the salary-reduction enabling 
act.** 

This question has arisen only in New Jersey 
and Pennsylvania where the tenure laws are 
of the policy-stating type} it has not arisen in 
Indiana where the tenure law has been pro- 
nounced a contract-type law. However, the 
Indiana contract-type law contains a reserva- 
tion permitting annual changes of salaries for 
tenure teachers, and so the exact question 
could not arise under that law. Nor has it 
arisen in states where the type of tenure legis- 
lation has not been adjudicated. Hence the 
salary provisions for tenure teachers have not 
been widely considered. 

Quite aside from salaries of tenure teachers 


are other types of salary laws. Twenty-nine 
states have enacted minimum-salary laws ; that 
is, laws prescribing a salary below which it is 
not legal to employ a public-school teacher, 
or in some states, prescribing that state aid 
will not be paid to districts employing teachers 
at a salary below the specified amount.*® The 
minimum legal salary will be read ‘into an 
individual’s contract of employment instead of 
a lower salary for which a teacher may have 
agreed to teach, and if a teacher so illegally 
employed resorts to the courts he may recover 
the minimum salary set by law.® Litigation 
on this point is rare since some minimum-salary 
laws impose personal liability upon school 
officers who attempt to employ teachers below 
the minimum legal salary, and the state board 
of education supervises the enforcement of 
the minimum-salary law in most states. 

It may be said then that teachers employed 
under minimum-salary laws have vested rights 
in receiving at least the legal minimum. 
Whether this right depends upon a legislative 
contract or not has not been adjudicated. In 
order to raise the question, the minimum- 
salary law would have to be repealed or 
amended downward. Except for temporary 
cuts during the depression of the 1930's, 
amendments to minimum-salary laws have 
always raised the legal minimum and there has 
therefore been no occasion for objection on the 
part of the teachers. Altho North Dakota and 
Ohio repealed their minimum-salary laws 
some years ago, neither repeal was contested. 

Many schoolboards have adopted salary 
schedules whereby increments are given when 
certain conditions of experience or training 
are met. A question arises as to the teacher’s 
vested rights in increments when they fal! due. 
Does a salary schedule give to teachers em- 
ployed under it vested rights which are im- 
paired if the schoolboard modifies or abolishes 
the salary schedule; does it establish a contract 
between the teachers and the employing board 
which the latter may not impair by modifica- 
tion or repeal of the schedule? 

The only litigation on these questions has 
occurred in New Jersey. In a 1941 decision 
the New Jersey Court of Errors and Appeals 
said that the right to annual increments was 
vested and became operative in the various 
stages of time spaced by the schedule.*’ There- 
after the court upheld the schoolboard’s right 
to change or abolish salary schedules,** mak- 
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ing the distinction on the point of when the 
right vests. Until accrual, the modification or 
repeal of a salary schedule does not constitute 
a reduction of salary within the tenure law 
since “A regulation providing for increments 
is a mére declaration of legislative policy that 
is at all times subject to abrogation by the local 
board in the public interest.” *° 

To summarize the situation with regard to 
salaries, it may be said that minimum-salary 
laws are enforceable during the life of the law, 
regardless of whether the law states a legisla- 
tive policy or not. No case has involved the 
attempt to prove a minimum-salary law to be 
a contract-type law in the sense that it could 
not be impaired. Salary schedules established 
by local schoolboard resolution do not guar- 
antee the increments set forth in the schedule 
unless an increment has accrued. Until the 
increment has accrued the schoolboard may 
modify or abolish the schedule. 

Retirement—Laws for the retirement of 
teachers provide for one of two kinds of pay- 
ments: a pension, or a retirement allowance. 
A pension is a benefit to which the beneficiary 
does not contribute; it is usually paid from 
the general funds of the state government or 
by the local school system. A retirement allow- 
ance is a benefit to which both the teacher and 
the employer have contributed. Such a plan is 
usually referred to as a joint-contributory re- 
tirement system. This distinction must be kept 
in mind in the following discussion. The courts 
have held that pensions are gratuities of the 
government—gratuities which may be dimin- 
ished or withheld at the will of the grantor. 
The beneficiary of #pension has no legal right 
to it and cannot demand receipt of his pension 
allotments as a matter of right. A pension law 
creates a legislative status; there is nothing 
contractual about it. 

There may be a question whether a benefit 
given under some laws is a pension or a retire- 
ment allowance, possibly because of ambiguity 
in the law since the terms are not always 
correctly used and are sometimes used in- 
terchangeably. However, the courts will go 
behind the language of the !aw and determine 
the status of the beneficiary in the intention of 
the legislature, rather than be guided entirely 
by terminology, and if the benefit is a gratuity 
it will be classified as a pension regardless of 
the use of the word retirement.” 

Altho there is no question as to the status of 





pension laws, it cannot be said that retirement 
laws are necessarily contract-type laws. Bene- 
fits established by joint-contributory retire- 
ment laws may be vested rights to which con- 
tribating members are entitled, or they may 
be subject to modification by subsequent legis- 
lative enactments under the theory that no 
contract has been created under the retirement 
law. There is considerable confusion among 
various court decisions on this point. 

In New York State, the Constitution was 
amended in 1938 to provide that after July 1, 
1940, retirement benefits shall constitute a 
contract between the public employee and the 
state which cannot be diminished or im- 
paired.” This provision settles the question in 
New York but uncertainty remains in most of 
the other states. 

Since many classes of public employees other 
than teachers are also covered by retirement 
laws, as well as teachers, some of the principles 
established by court decisions under other pub- 
lic retirement laws may be applied in the field 
of teacher retirement. The leading case was 
decided by the United States Supreme Court 
in 1889 and concerned the status of a police- 
man who was eligible to receive a retirement 
allowance based upon a plan to which he had 
contributed.”2 The contributions were de- 
ducted from his salary, as is customary in 
teacher retirement systems. Contribution to 
the policemen’s retirement system was compul- 
sory. The Court laid great emphasis upon the 
fact of compulsory contribution, saying that 
the member had no power over this money, 
power which always accompanies ownership. 
Even tho it was a joint-contributory retirement 
and not a pension plan, the member could not 
claim a vested right to the annuity he expected. 
Many later cases have cited this early deci- 
sion."* The member's contribution to the fund, 
altho called salary, was never actually received 
or controlled by. him. Contribution could not 
have been prevented ; there was merely a trans- 
fer of public money from one fund to another; 
there was no contractual relationship since 
there was no assent on the part of the member. 

On the other hand, there has been a gradual 
but decided trend toward a more liberal view, 
and later decisions frequently find some basis 
for declaring that contributing members have 
a vested right in receiving a retirement allow- 
ance in a joint-contributory system, altho there 
are differences in opinion as to when the right 
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vests. The fact that the retirement system is 
joint contributory and not a pension plan, is 
not the determining factor. If members of a 
joint-contributory system contribute by com- 
pulsion the traditional view is frequently fol- 
lowed. 

For example, when the Topeka, Kansas, 
retirement law of 1911 was repealed and a new 
retirement law reenacted in 1935, teachers 
employed at that time were given one month 
in which to file request for exemption.. Failure 
to file such a request was interpreted by the 
court as assent to the new law on the part of 
those teachers."* Therefore, a contractual re- 
lationship was created under the 1935 law by 
the voluntary act of these teachers. The case 
arose because it was claimed that the 1911 law 
had created a contract which the 1935 law 
impaired. The court did not decide that the 
1911 law created a contract, since such a deci- 
sion was unnecessary in view of the court’s 
opinion that even had a contractual right 
existed under the 1911 law it was voluntarily 
abandoned by the teachers’ election to substi- 
tute the 1935 law. In passing, the court stated 
the general rule that compulsory payments 
under the 1911 law precluded the existence of 
a contract which could not be impaired by the 
1935 repeal. The court did not consider the 
status of teachers employed subsequent to the 
establishment of the 1935 retirement system 
who were made members as a condition of 
employment. 

As in tenure legislation, the status of a re- 
tirement law may be brought to light when 
the law is amended in such a way as to alter 
the benefits originally expected by members. 
If a retirement law creates a contractual rela- 
tionship between the state and the members of 
the retirement system, benefits cannot be 
changed without consent of the members, and 
amendments altering benefits, however indi- 
rectly, constitute an unconstitutional impair- 
ment of the obligation of contracts. If a re- 
tirement law does not create a contractual 
relationship, subsequent amendments are valid 
since there is no contract the obligations of 
which would be impaired. Court decisions 
seem to point to a vesting of certain rights 
under joint-contributory retirement laws, with 
a distinction between cases as to the time when 
such rights vest. One question is the member’s 
right to demand a retirement allowance as a 
vested right. A second, and distinct question, 





is whether the member may demand a particu- 
lar amount and upon particular conditions. 

New Jersey has answered the first question 
affirmatively. An act of the 1896 legislature in 
New Jersey “entitled” an incapacitated teacher 
to disability retirement upon request after 
twenty years of service. This provision was 
amended in 1899 to make receipt of benefits 
dependent upon board action. That is to say, 
instead of being entitled to disability retire- 
ment as a matter of right, the incapacitated 
teacher was required to await the board’s dis- 
cretion. When the board did not act upon the 
application of a certain teacher, she sought the 
help of the courts, which upheld her claim, 
saying: 

The legal relation between the plaintiff and the 
defendants is that of contract. By electing to accept 
the provisions of the Act of 1896, and making or 
tendering the necessary payment, the plaintiff, 
when incapacitated, became entitled to the annuity 
. . + The terms of the agreement are to be ascer- 
tained by reference to the statute. When this agree- 
ment was once made, it could not be altered without 
the consent of both parties thereto, and upon 
sufficient consideration. The fact that the terms of 
the agreement were embodied in an act of the 
Legislature does not change its essential char- 
acter as a contract, and it was beyond the power 
of the Legislature to impair the obligation of this 
contract by subsequent legislation.” 

The question has not been answered in the 
courts of other states, but in no case has a court 
been requested to review the withholding of 
a teacher’s retirement allowance under a joint- 
contributory law when the teacher has met 
qualifications of the retirement law so as to be 
eligible for retirement. 

The courts have considered the second ques- 
tion and their answer is not clear-cut. Is a 
member of a joint-contributory retirement 
system entitled to a specified amount and upon 
specific conditions? Retirement laws may be 
amended by reducing the allowance, or by 
raising the rates of contribution, or by lower- 
ing or raising the age requirements. Most of 
these changes are permissible without impair- 
ment of contract. As was said in one case, an 
employee entering into a contract of employ- 
ment does so in contemplation of the reserved 
right of the legislature to amend the law."* 

An amendment of 1931 changing the 
method of computing benefits for retirement 
on account of accidental injury in the New 
York State Employees Retirement System was 
held not to invade any right of members, since 
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“no right or interest of a member of the re- 
tirement system becomes vested until retire- 
ment is consummated and complete.” * Such 
an amendment merely changes the basis of an 
expectancy. To the same effect is a decision in 
Illinois when the retirement age was raised."* 
Likewise, when Des Moines, lowa, lowered 
the age for compulsory retirement from sixty- 
five to sixty, a teacher aged sixty could not 
remain in active service until age sixty-five, 
because the teacher’s rights were not vested at 
the time of the amendment which was held to 
apply to teachers aged sixty and over as well 
as to younger members.”® 

However, if a member has already retired, 
amendments decreasing his benefits do not 
affect him. Oregon raised the rates required 
of members of the Portland teachers’ retire- 
ment system, and several hundred doliars were 
demanded of a member who had already re- 
tired, as a condition for continuance of the 
retirement allowance. The court held that a 
contract existed between the annuitant and 
the state, since the teacher by continuing in 
service and contributing to the fund had in 
effect accepted the offer of the state to pay an 
annuity upon retirement.®® Also a 1941 amend- 
ment to the Utah retirement law reducing the 
amount of retirement allowances was held not 
to apply to teachers already retired who were 
entitled to the whole amount.** The ‘Utah 
teachers retirement law provides that the re- 
tirement board shall adopt mortality tables 
and determine the rates of interest “but not so 
as to impair the vested rights hereunder of 
any member.” Since membership ceases when 
a member retires (thereafter he is an annui- 
tant, the term member being restricted to those 
in active service), the quoted provision implies 
vested rights existing before retirement. The 
Utah court held that such rights were only 
partially established before conditions were 
met, at which time they vest. 

However, an amendment increasing benefits 
may apply to annuitants if the individual an- 
nuitant chooses to meet conditions for the 
increased benefits. The Illinois State Teachers’ 
Pension and Retirement Fund raised the 
maximum benefit in 1935, from $400 to $600 
with certain qualifications including a con- 
tribution of $200. A member who had retired 
in 1927 met all the qualifications and tendered 
his contribution of $200. The court held that 
any member or annuitant who elected to com- 


ply with the stated qualifications created, by 
his assent, a contract with the state and was 
entitled to receive the increased benefit.** 

The contractual relation between members 
of a retirement system and the state has been 
adjudicated also in another type of case. In 
those previously mentioned the contestants 
were members seeking a benefit. Two cases 
have been brought by retirement boards in 
order to preserve the retirement funds from 
encroachment by nonmembers, and in each 
case the decision involved the principle that 
diversion of the retirement funds would de- 
stroy the contract rights of members of the 
system. In Washington a teacher who became 
disabled after she had ceased teaching applied 
for a disability retirement allowance and the 
retirement board refused the application. In 
upholding the board the court said that the 
relation between members and the board of 
trustees is contractual, the terms of which 
are to be found in the statute. The statute — 
provides that membership and contributions 
to the fund are conditions precedent to the 
right to participate in it.®* 

A different situation in Wisconsin brought 
out the same principle. There, a teacher died 
in 1917 after long public-school service during 
which he was active in working for the enact- 
ment of a retirement law. In 1933 a bill was 
passed authorizing and instructing the retire- 
ment board to pay to the teacher’s widow 
$4800 in monthly instalments of $50, in recog- 
nition of her husband’s activity in campaign- 
ing for the retirement law. The retirement 
beard refused to follow these instructions, and 
the court upheld the board saying that such a 
procedure would violate the constitutional 
obligation of contracts between the state and 
the teachers entitled to participate in the 
fund.** 

It must be remembered that a pension law, 
providing a gratuity to designated persons, 
does not give those persons any vested right 
to receive the pension. A retirement allowance 
based upon compulsory contributions is like- 
wise subject to change by subsequent legisla- 
tures unless the individual’s rights thereunder 
have vested by his retirement before the time 
of the amendment or by his having met all 
conditions for retirement. After a member has 
retired, changes in a joint-contributory law 
do not affect his benefits in any way to his dis- 
advantage since by this time he has a contract 
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which cannot be impaired. However, if an 
amendment is to the advantage of an annui- 
tant, and if he meets the qualifications he may 
come in under the amendment on the theory 
that he is accepting an offer by the state and 
his acceptance creates a contractual relation. 

Most retirement laws provide for voluntary 
membership on the part of teachers employed 
at the time of enactment. These teachers who 
elect to join, or who do not elect to be ex- 
empted, have signified their assent by their 
election, thereby establishing as fo them a 
contractual relation which cannot be impaired 
even before they have met the qualifications 
for retirement. 

The relation between tenure, salary, and 
retirement laws—If a tenure law contains no 
age limitation, the expectancy is that the in- 
dividual will continue in service so long as 
physically or mentally able, or so long as he 
desires (unless removed for a statutory cause). 
A retirement law provides conditions which, 
when met, entitle members to stop teaching 
and receive a retirement allowance. Retire- 
ment funds are built partly from contributions 
of members, which are in most states a per- 
centage deduction of salary. If salaries are 
reduced, the retirement contribution is lowered 
and the consequent retirement allowance may 
be less. When salaries are increased, a larger 
amount of cash is withheld for contribution 
to the retirement fund, but also the potential 
retirement allowance is increased. 

If the retirement law contains a provision 
for compulsory retirement at a specified age, 
it may cun counter to the principle of con- 
tinued service under the tenure law, unless the 
same age limit appears in the tenure law. If 
the tenure law withdraws tenure at a specified 
age, and that age is below the age for voluntary 
retirement, teachers may be faced with legal 
dismissal without being eligible to receive their 
full benefits under the retirement law. 

The three types of laws are therefore inter- 
woven and interdependent. All three laws 
should be examined in each state in the light 
of the provisions of each of the other types 
of legislation. 

When Philadelphia police and firemen were 
required to retire at age sixty-five, it was 
claimed that this amendment violated the 


civil service law providing for tenure during 
good behavior, and also that it violated the 
retirement law, by cutting short the period 
possible to secure a retirement allowance. The 
court held that the state had not impaired any 
contract right of members. As to the civil 
service law, it was not intended to retain per- 
sons beyond the time of their efficiency and 
economy to the city. Whether the age should 
be fifty, sixty, or seventy is within the legisla- 
tive discretion. The action taken by the city 
council was held to “represent a wise public 
policy.” As to the retirement law: 

. the legislature did not guarantee to public 
employees a tenure for the period of service speci- 
fied as necessary to fulfill the pension requirements 
. .. Underlying all pension legislation is the neces- 
sary principle that one who has been legally dis- 


charged prior to serving the prescribed term cannot 
share in the pension or retirement benefits.” 


Similar reasoning would probably be followed 
by the courts in situations crising among 
teachers who are covered by tenure and retire- 
ment laws. 

Of great importance is the fact that all states 
provide for retirement while only Alabama, 
Louisiana, Maryland, Massachusetts, New 
Jersey, New Mexico, Pennsylvania, Rhode 
Island, and Hawaii have statewide tenure. 
In the states having retirement systems but no 
tenure, teachers may be faced with the problem 
of dismissal prior to meeting retirement quali- 
fications, as happened in Sioux City, lowa, a 
few years ago. This teacher was employed 
under an annual contract which was not re- 
newed at the end of a school term six months 
before she was eligible for retirement. There 
was no redress for this teacher.** 

Fifteen statewide retirement systems (in- 
cluding Hawaii) make age the sole require- 
ment for retirement and only three set years 
of service as the sole qualification. Both years 
of service and age are required in other states, 
altho some states also have alternative require- 
ments based on years of service only. In no 
state is there an absolute assurance of employ- 
ment until these requirements are met; there 
is no assurance even qualified on good behavior, 
except in tenure states. A retirement system 
cannot operate at its best efficiency for the 
welfare of the teachers until the gap between 
tenure and retiremeni laws is closed. 
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The reference of the court here was to certain offices, e.g., governorship, which by constitution in many states is outside 


the scope of legislative power. 
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III. Public-School Teachers’ Rights, Privileges, 


Immunities, 


As stated in the preceding section, a law is 
presumed to be a policy-statement rather than 
a contract and is usually subject to change at 
the will of future legislatures. Under certain 
circumistances, tenure, salary, and retirement 
laws. create contractual relations between the 
teachers and the employing schoolboard or 
the state. However, these relations are the 
exception rather than the rule. Any survey of 
the employment conditions of public-school 
teachers is in general a survey of the current ' 
state policies in these respects. 

In this section of the bulletin, certain areas 
of the employment conditions of teachers are 
explored with respect to teachers’ rights, 
privileges, immunities, and duties. It is not 
the intent here to report the detailed provi- 
sions of laws in each state. Other reports of 
the NEA Research Division have given de- 
tailed information in certain fields.2 Other 
areas not so well known to the profession are 
to be examined in this section. These laws are 
policy-stating laws and are esiforceable until 
the policies are changed by the amendment or 
repeal of the particular statute. 

Meaning of terms—Rights, privileges, im- 
munities, duties, and powers have clear-cut 
connotations in legal terminology. A right is an 
enforceable claim ‘to the action or nonaction 
of another person. Teachers have certain 
rights merely because they are teachers. They 
can enforce these rights against the school- 
board, the administrators, the patrons, or 
society in general. Such a right may be the 
right to absence with pay during illness, the 
right to compensation if injured in the per- 
formance of duty, or the right to participate in 
political activities like other citizens. 

A legal privilege may be defined as a liberty 
to act as one sees fit, without any duty to obey 
the command of another or to act in a speci- 
fied manner. A law providing leave of absence 
or workmen’s compensation may establish not 
a right for the teachers but a privilege for the 
schoolboard, by granting the board discretion- 
ary authority. Such laws give the schoolboard 
the privilege of granting teachers leave of 
absence or of electing inclusion or exclusion 
from the workmen’s compensation act. Under 
this type of law the teacher has no rights unless 


and Duties 


the schoolboard exercises its privilege in a cer 
tain way. 

Teachers also have certain privileges which 
are connected with their profession, such as 
the privilege of claiming exemption from jury 
service. The use of corporal punishment is a 
privilege under some state laws and in some 
states it is a right of the teacher, while in still 
others, teachers have neither a right nor a 
privilege to administer corporal punishment. 
Freedom of political activity may be a right 
under some laws and a privilege under some 
other laws. 

Immunity is another legal concept which 
may be examined with respect to teachers. A 
person is said to have legal immunity, when 
another person has no legal power to affect 
him in a specified manner. Teachers in a few 
states have an immunity from garnishment of 
salary and in some states an immunity from 
abuse or insult by patrons. Exemption from 
jury service is an immunity thru disqualifica- 
tion in some states, altho generally it is a 
privilege. 

A duty is an act or restraint of action which 
may be commanded by another, and disobedi- 
ence results in a penalty. Teachers have duties 
fixed by law which the schoolboard may com- 
mand them to perform. Other laws establish 
duties for the schoolboard, some of which may 
involve duties for the teachers. Under these 
laws, schoolboards have certain powers. 

A legal power connotes that a person or 
group of persons can cause another to do an act 
or to refrain from acting in a certain way. 
Schoolboards have power to require teachers 
to do certain things. The teachers’ duties are 
indirectly fixed by the laws stating the powers 
and duties of their employing schoolboards 
and administrators. 

Some state codes are 
others. Language differs from state to state 
and from law to law within a state code, but 
the variation in language does not necessarily 
alter the meaning. However stated, the powers 
of the schoolboard, the duties of the school- 
board, the duties of teachers, and prescrip- 
tions set in impersonal language are the sources 
from which spring the teacher’s obligations 
and freedom of action in his position. 


more detailed than 
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In examining a particular statute to deter- 
mine whether it confers upon teachers a right, 
privilege, immunity, or duty, the words “may” 
“can” “must” and “cannot” are the key words. 
Figure I shows the abstract effect of these 
words. It is necessary to watch the subject as 
well as the verb in the body of the statute. 
If the law reads that “the schoolboard must” 
it creates for the schoolboard a duty, which 
may in turn create a teacher’s duty, privilege, 
or right. If the law reads that “the teacher 
must” it creates a duty for the teacher and a 
right in the schoolboard to compel the perform- 
ance of that duty. If the law: gives the teacher 
a privilege, the schoolboard has no right to 
forbid or to take away from the teacher the 
privilege conferred on him hy law. If the law 
creates an immunity for the teacher, the 
schoolboard is denied power to require the 
teacher to waive his immunity. 


Figure I.—Legal Effect of Certain 
Statutory Language 








Active effect effect 
Subject verbs ata ee 
Teacher can or may power or denial of 
privilege power 
Schoolboard canor may depends upon power or 
how poche ely privilege 
exercises power 
Teacher must duty right to compel 
obedience 
Schoolboard must > upon duty 
su tter 
cud wee 
duty of school- 
board 
Teacher cannot denial of power right to’enforce 
prohibition 
Schoolboard cannot immunity denial of power 





Not all the rights, privileges, immunities, 
or duties can be discussed in the remainder 
of this section; certain areas only have been 
chosen for exploration. Some of these laws 
create clear-cut legal relations, such as the 
teacher’s duties with regard to records and 
reports, curriculum, institute attendance, and 
in-service training. These are duties in almost 
every state. In many other areas, however, 
laws differ in language so as to create for 
teachers in some states a right, for those in 
other states a privilege; in some areas the laws 
give a power or a privilege to the schoolboard, 
and the teacher’s duties, rights, and privileges 
depend upon how the individual schoolboard 
exercises its discretionary authority. 





Leave of Absence 


Many local schoolboards have adopted rules 
and regulations granting leave of absence to 
teachers. In the absence of state legislation, a 
local schoolboard undoubtedly has the power 
to adopt regulations to govern its personnel. 

So far as is known, only fourteen states have 
enacted specific legislation regarding leaves of 
absence for teachers—Alabama, California, 
Florida, Indiana, Kentucky, Louisiana, Maine, 
Nevada, New Jersey, New York, North Caro- 
lina, Ohio, Pennsylvania, Wisconsin. Some of 
these laws refer only to sick leave; others in- 
clude leave for professional advancement ; 
occasionally reference is made to leave of ab- 
sence for other causes. In some of these stat- 
utes, sick leave may be a right of the teacher 
while leave for professional study or for any 
cause other than illness is within the discre- 
tion of the schoolboard. That is to say, the 
schoolboard has power to grant leaves of ab- 
sence for causes other than sick leave, but the 
teacher has no right to compel the schoolboard 
to exercise this power. However, even under 
the most general enabling acts, teachers often 
have rights and duties as to certain details of 
the law. Examples will show how the laws 
concerning leave of absence create these legal 
effects. 

Sick leave—Six states have given teachers 
the right to absence for sickness ; * seven states 
have given schoolboards the power to grant 
sick leave to teachers; * in one state, state aid 
is to be withheld from certain schools if sick 
leave is not granted to certain teachers.° 

The right of the teacher to sick leave in 
Florida, Louisiana, and New Jersey includes 
the right to receive full pay, for five’ days. in 
Florida and for ten days in Louisiana and 
New Jersey. With certain restrictions, unused 
sick leave can be accumulated in Florida to 
twenty days and in Louisiana to twenty-five 
days. In New Jersey, a maximum of five days 
may be accumulated within the discretion of 
the schoolboard. 

California teachers also have a right to five 
days’ sick leave in a school year, which may 
be accumulated to twenty-five days, but the 
pay the absent teacher receives is to be his 
salary less the pay of a substitute. Kentucky’s 
law does not include details but imposes on 
the state superintendent the duty to prepare 
rules and regulations for the pay of teachers 
absent for sickness. 
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The Ohio law also is general, merely re- 
quiring schoolboards to pay teachers who are 
absent because of sickness, but permits local 
boards to adopt rules and regulations therefor 
—presumably as to how much leave with pay 
is to be given teachers and under what circum- 
stances. When one QOhio district did not 
promulgate any rules or regulations for sick 
leave with or without pay and deducted salary 
from a teacher who lost eighteen days’ time 
because of illness, a lower court in 1946 held 
that it was a mandatory duty of the school- 
board to adopt sick-leave regulations and that 
in the absence of such regulations a board 
could not refuse to pay a teacher who was 
absent because of sick leave.* This decision 
came because of the court’s interpretation of 
“must” and “shall” in the state law. 

The five days’ sick leave to which Florida 
teachers are entitled is doubled if the illness 
is caused by injury in line of duty but the 
salary received by such a teacher is to be offset 
against compensation paid under the work- 
men’s compensation act. 

The seven states which give schoolboards 
the power to grant sick leave do not give 
teachers the right to compel the schoolboard 
to so act. However, discretionary powers of 
the schoolboards to grant sick leave are usually 
limited by certain more or less detailed pro- 
visions. For example, Alabama county and 
city boards have discretion in granting leave 
of absence for sickness, but the maximum leave 
which the schoolboard may grant is four weeks 
with pay. In Nevada, the schoolboard’s discre- 
tionary power is limited to paying absent 
teachers for a maximum of ten days in a school 
year, or twenty days in two school years, or 
thirty days in three school years. The North 
Carolina State Board of Education is em- 
powered to provide by regulation sick leave 
to a maximum of five days with pay. 

Under these maximums, schoolboards may 
use their discretion in these three states. 
Teachers cannot compel the respective school- 
boards to grant the maximum leave, or any 
leave at all. 

The Indiana, Maine, and New York laws 
merely give schoolboards power to make rules 
and regulations for granting leave of absence 
with pay or with reduction in pay. In Penn- 
sylvania, schoolboards have the power to grant 
sick leave with pay, but the teacher has the 
duty to submit a doctor’s certificate to verify 


the illness as a condition precedent to the 
schoolboard’s exercise of the power. 

Leave for professional study—Nine states 
have enacted legislation regarding leave of 
absence for professional study—Alabama, Cal- 
ifornia, Florida, Indiana, Kentucky, Louisi- 
ana, Maine, New York, Pennsylvania. These 
laws vary considerably. Almost all of them 
give the schoolboards power but give the 
teacher at least no absolute right to compel 
the schoolboard to grant the leave. They usu- 
ally give the teacher only the privilege of 
applying for the leave when eligible. Some 
laws, however, give eligible teachers certain 
rights and duties after the application for 
leave has been approved, and limited rights in 
compelling the schoolboard to approve the 
application for leave if the particular teacher 
meets certain qualifications. Six of these nine 
laws are general, merely stating the power of 
the schoolboard to grant leaves for professional 
study for a maximum length of time and/or’ 
when a teacher meets specified qualifications." 
Three, however, include many details which 
fix the teacher’s rights and duties as well as 
those of the schoolboard.*® 

In California a teacher may be required to 
give bond for two years’ service after the end 
of the leave. This is a power of the school- 
board, which if exercised becomes a duty of the 
teacher. On the other hand, California teachers 
granted leave for professional study have the 
right to reinstatement in the same position, 
and if the teacher is classified as a probationary 
teacher the leave for professional study is not 
to be counted as a break in probationary serv- 
ice. The latter provision is a right of the pro- 
bationary teacher and a denial of the school- 
board’s power. . 

In Louisiana and Pennsylvania, an eligible 
teacher has certain rights in compelling the 
schoolboard to approve his application for 
leave for professional study. In both states the 
law requires the schoolboard to grant leaves in 
a certain order: in Louisiana in order of 
seniority and if two eligible teachers have equal 
seniority, preference is to be given to the older 
teacher; in Pennsylvania preference is to be 
given to teachers in order of length of service 
since the last sabbatical leave. 

During leave of absence for professional 
study, Louisiana teachers are required to earn 
ten undergraduate or six graduate credit hours 
or do independent research or travel of an 
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educational nature; they must report to the 
superintendent within thirty days of the date 
when the leave is granted, in a 100-word re- 
port on how the leave shall be spent; they 
must report within thirty days of the end of 
the leave, in a 250-word report on how the 
leave was spent. These are duties on the part 
of the teacher. Pennsylvania schoolboards may 
demand reports or otherwise make sure that 
the teacher is employing the leave for the pur- 
pose granted. This is a power on the part of 
the schoolboards in Pennsylvania, and if exer- 
cised, it would entail a duty on the part of the 
teacher on leave. 

Teachers on professional leave, also, have 
certain rights which schoolboards cannot deny 
to them. In Louisiana, a teacher on profes- 
sional leave has a right to the salary increments 
which would have been due had he been actu- 
ally teaching; none of his rights or privileges 
may be curtailed because of being on leave. 
Both Louisiana and Pennsylvania provide for 
payment of salary to teachers on professional 
leave. In Louisiana such a teacher is to be 
paid his salary less substitute’s pay, and not 
less than the difference between the minimum 
salary paid to begianing teachers and the sub- 
stitute. Pennsylv@hia teachers have the right 
to ieceive the difference between their salary 
and the substitute’s pay, but the maximum is 
$1600 if the sabbatical leave is for a full year 
and $800 if it is for a half year. 

There is administrative necessity in making 
professional leave a power of the schoolboard 
rather than a right of the teacher, even if 
eligible. If professional leave were a right of 
teachers, many or all eligible teachers might 
demand leave in one school year, thus crippling 
the administration of the schools. Louisiana 
and Pennsylvania legislators have foreseen this 
possibility and provided a mean position be- 
tween the needs of teachers and schoolboards. 
The Louisiana law states that, if eligible, the 
teacher’s application must be granted except 
that not more than a specified percent (now 
5 percent) of the staff may be on leave at the 
same time. In Pennsylvania, schoolboards are 
denied power to limit the number of teachers 
on professional leave to less than 10 percent 
of those eligible unless the staff consists of 
seven teachers or fewer in which case one may 
be absent each year. In these two states, then, 
leave for professional study amounts to more 








than a power of the schoolboard; it is a limited 
right of the teachers. 

Leave of absence for other purposes—Ab 
sence on account of death in the family is fre 
quently included as part of sick leave. Absence 
for reasons other than sickness or professional 
study may be granted by schoolboards under 
an implied power in their general con- 
trol over school employees. Several states have 
given schoolboards definite authority in’ this 
connection. Leave may be granted “for good 
cause” in Alabama,® for personal reasons in 
Florida, but without pay and within the dis- 
cretion of the schoolboard.'® New York’s law 
is general, empowering schoolboards to make 
rules and regulations for granting leaves, with 
or without pay, for all purposes.** New Jersey 
schoolboards, however, seem to have the power 
to fix the payment of salaries in cases of absence 
other than sick leave either by rule or by indi- 
vidual consideration.'? Therefore, in New Jer- 
sey, any rule or regulation concerning leave of 
absence for any reason other than sick leave 
(which is fixed by law) is not only subject to 
change by an amending rule of the local school- 
board but is also possibly inoperative in indi- 
vidual cases if the schoolboard wishes to con- 
sider an individual case. 

Unrequested leaves of absence—Few stat- 
utes specifically give the schoolboard the power 
to place a teacher on leave against his will. 
Tenure laws, of course, prescribe conditions 
under which tenure teachers may be sus- 
pended.'* These suspensions, however, are usu- 
ally preliminary steps in an action looking 
toward the dismissal of the teacher. The un- 
requested leave here discussed does not appl 
to any derogatory charge against the teacher 
except that temporarily the schoolboard is of 
the opinion that the teacher would benefit by 
a leave for rest and recuperation because of 
physical disability, or for other cause of benefit 
to the school. 

Indiana and Kentucky schoolboards have 
power to compel a teacher to take a leave of 
absence for physical disability.** The teacher 
has right of hearing. Other schoolboards un- 
doubtedly have incorporated similar features 
into their rules and regulations promulgated 
under general or specific powers to regulate 
leaves of absence. The situation arose in New 
York recently, when a teacher sought rein- 
statement after an unrequested leave.'® 

Schoolboards also have power to compel 
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teachers to take unrequested leaves of absence 
for other reasons than physical disability. The 
Indiana court upheld the East Chicago school- 
board in its regulation requiring teachers to 
take leave during candidacy for political office 
and during the period of service if elected.’* 
The court said that the schoolboard had charge 
of the educational affairs of the district and 
had power to make rules and regulations to 
this end. Here is an example of how the power 
of the schoolboard affects the rights of a 
teacher, even tho the schoolboard has not been 
given the power by any explicit statute relat- 
ing to the particular subjectmatter. 


Compensation for Injury 
in Line of Duty 


Altho only fourteen states have specific legis- 
lation regarding sick leave for teachers, many 
more have some means for compensating a 
teacher for disability caused by injuries re- 
ceived in the performance of duty. If a teacher 
should contract influenza or some such disease, 
the sick leave law would apply. If the teacher 
should break a bone by falling down the school 
stairs, the state workmen’s compensation act 
would apply. If a state has sick leave and dis- 
ability retirement provisions, as well as work- 
men’s compensation, the benefits of the one 
law may be offset against the payments of the 
other law, in some states; 7 in other statés the 
laws are silent in this regard. 

Workmen’s compensation acts impose upon 
employers the duty of insuring against claims 
for compensation by employees injured in line 
of duty. They give to employees the right to 
file claims for specified amounts for specified 
injuries, and the state agency administering 
the act is required to honor these claims upon 
adequate proof. The claims cover medical, 
surgical, and hospital aid and benefits consti- 
tuting a percent of salary during temporary 
or permanent disability, total or partial. 
Death benefits are also paid if death results 
from an injury received in the course of em- 
ployment.'® 

All states except Mississippi have a work- 
men’s compensation act, but not all such acts 
apply to all teachers. However, the majority 
of workmen’s compensation acts do apply to 
at least some school employees. 

A workmen’s compensation act may impose 
a duty upon schoolboards to place their 
teachers under its benefits or it may give to 


schoolboards the power either to elect coverage 
or to elect exclusion. In the case of an elective 
law, teachers have no rights to the benefits 
provided by the act, unless their schoolboards 
the power of their 
teachers. If coverage is compulsory for school- 
boards, however, they have a duty, and the 
teachers a right. 

Some workmen’s compensation acts exclude 
from coverage, either compulsory or elective, 
employers with a small number of employees. 
For example, the Arizona Workmen’s Com- 
pensation Act is compulsory for public em- 
ployees, but if any school district employs 
three or fewer employees, the compulsory 
feature of the act does not apply ; Connecticut’s 
Workmen’s Compensation Act is elective for 
individual public employees, but if a school- 
board has fewer than five employees, it is 
denied the power of election. 

Workmen’s compensation acts differ also 
in that some cover all types of employment 
within the state while others cover only those 
employments which are designated by law to 
be hazardous. Under the second type of law, 
an academic teacher would be excluded from 
coverage while a shop teacher might be 
covered, depending upon the provisions of the 
particular law. 

So far as public-school teachers are con- 
cerned, then, there is considerable variation 
from state to state in the evailability of benefits 
for injury in line of duty. In more than half 
the states, all teachers have a right to benefits 
under the respective workmen’s compensation 
laws.*® Public employees doing hazardous 
work only have such rights in five other 
states 2° and it is possible that shop teachers 
would be considered engaged in hazardous 
employment under the definitions in some of 
these laws. Academic teachers, however, would 
have no rights in these five states. New York 
may cover teachers in Group 16 as employees 
of subdivisions of the state, and shop teachers 
are specifically mentioned in Group 20 relating 
to employees in New York City.” Washington 
gives workmen’s compensation benefits to 
school employees who are doing hazardous 
work, and empowers the individual school- 
boards to elect coverage for their employees 
who are engaged in nonhazardous occupa- 
tions.?” 

To this point the workmen’s compensation 
laws which have been discussed were manda- 
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tory on the part of schoolboards—the school- 
boards had a duty to cover at least those of 
their employees who were engaged in hazard- 
ous employment. In a number of other states, 
workmen’s compensation laws are elective— 
they give schoolboards a power to elect cover- 
age or to elect to be excluded from the opera- 
tion of the law. Under these elective laws, 
teachers have no rights unless the schoolboard 
which employs them exercises its power of 
election in a certain way. Most of these states 
do not distinguish between hazardous and non- 
hazardous employment, so that by local elec- 
tion the teachers could be covered in eleven 
states.** The elective law in New Mexico ap- 
plies only to hazardous employment and to em- 
ployers who employ at least four employees.** 

There are only three states where no 
teachers have the possibility of workmen’s com- 
pensation benefits. These are Arkansas, which 
excludes all public employers, Mississippi, 
which does not have a workmen’s compensa- 
tion law, and Oklahoma. The Oklahoma 
Workmen’s Compensation Act covers certain 
public employees engaged in hazardous work, 
but the Oklahoma court ruled that school dis- 
tricts are not included in the term municipali- 
ties used in the law, and hence even shop 
teachers in Oklahoma cannot claim coverage 
under the judicial interpretation.*® 

Political Activity 

There is a widespread belief in the teaching 
profession that teachers have been denied the 
right to participate in political activities as 
private citizens. Probably schoolboard rules, 
written or u* written, have established this 
tradition. However, so far as state laws are 
concerned, the restrictions upon teachers are 
not as burdensome as is generally believed. 

There are at least two approaches to an 
analysis of the teacher’s right to engage in po- 
litical activities. One approach is thru negative 
laws which prohibit or restrict the teacher’s 
activities. These laws deny the teacher a 
power. Another approach is thru affirmative 
laws which give teachers certain privileges 
and deny the school/soard or other educational 
agencies the power to penalize teachers for 
exercising the privileges granted. 

For example, inculcating disloyalty is 
grounds for revocation of teachers’ certificates 
in Oklahoma, but the law continues, “Criticism 
of any public official shall not be construed 





as within the purview of this section.” *° Ten- 
ure laws in Alabama and Indiana, after listing 
the causes for which tenure teachers may be 
dismissed legally, continue that a teacher may 
not be dismissed for political purposes.*” These 
laws are a denial of power to the schoolboard, 
and inferentially they grant a power to 
teachers. 

On the other hand, Massachusetts has en- 
acted a more detailed law which restricts*both 
schoolboards and teachers, but gives certain 
privileges to teachers as well : 

No committee shall by rule, regulation, or other- 
wise, restrict any teacher in, or dismiss him for 
exercising his right of suffrage, signing nomination 
papers, petitioning the general court or appearing 
before its committees, to the extent that such rights, 
except voting, are not exercised on the school 
premises during school hours, or when their exer- 
cise wouid actually interfere with the performance 
of school duties.” 


No survey of the teacher’s right to engage 
in political activities would be complete with- 
out references to the so-called Hatch Acts. In 
1939 the United States Congress enacted what 
is known as the original Hatch Act.*® It ap- 
plied to federal employees only and restricted 
their participation and activities in politics 
concerned with national elections. In 1940, 
the original Hatch Act was amended to in- 
clude state and local employees who are 
employed “in connection with any activity 
which is financed in whole or in part by loans 
or grants made by the United States or by 
any such department, independent agency, or 
other agency of the United States.” *° This 
provision covered a number of teachers—those 
employed in land-grant colleges, vocational 
education teachers, and all teachers in public 
schools in certain states where federal money 
was given on account of mineral lands or 
national forests. In 1942, at the suggestion of 
the National Education Association, the Hatch 
Act was amended to exclude teachers from 
certain parts of the law.*' As now written, the 
federal law prohibits teachers who are paid 
wholly or in part by federal funds from four 
kinds of political activity in connection with 
elections : 

(1) To promise employment, position, work, 
compensation or other benefit out of federal funds 
as reward for political activity, support or opposi- 
tion in any election. 

(2) To deprive or threaten to deprive a person 
of employment or benefits from relief funds on 
account of race, creed, color, political activity, sup- 
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port of or opposition to a candidate or party in any 
election (except as penalty for violation of the act). 

(3) To solicit or receive or be in any way con- 
cerned in assessments, subscriptions or contributions 
from persons known to be employed or receiving 
benefits from work relief funds. 

(4) To furnish or disclose or to aid in furnish- 
ing or disclosing any list of names of persons on 
relief rolls’ or employed on work relief funds to a 
candidate, committee, carnpaign manager or to any 
person for delivery to such person; cr to receive 
such ‘list. 

Since the passage of the original Hatch Act 
by the Congress, many state legislatures have 
enacted somewhat similar provisions with re- 
gard to state or local elections, applicable to 
some or all of their state and local employees. 
These laws are sometimes called “little Hatch 
Acts.” Most of these state laws do not cover 
teachers; in fact, only Alabama, New York, 
and Pennsylvania have provisions which re- 
strict teachers specifically. Certain rectrictions 
are put upon all public officers and public em- 
ployees in Louisiana and Rhode Island. These 
two laws would also cover teachers. 

Under the state “Hatch Act” Alabama 
teachers are prohibited from using state-owned 
property ; e. g., stationery, for political purposes 
and from transporting literature or in any 
other way promoting political campaigns in 
a privately owned car when mileage is being 
paid by the state.** It is doubtful whether 
many teachers would be affected by this law, 
in actual practice. 

Public salary extortion is made a crime in 
Louisiana, and all public officers and em- 
ployees, including teachers, are forbidden to 
solicit or receive payments of contributions for 
political organizations or for political pur- 
poses if 

payment is obtained or solicited upon suggestion 
or threat that the failure to make such payment 
shall result in the loss or impairment of value to 
such officer or employee of his office or employ- 
ment... .™ 

New York teachers, principals, and super- 
intendents are forbidden by law to advocate, 
orally or in writing, the overthrow of the 
government by force; they may not organize 
or become a member of a group so advocat- 
ing.** 

All public employees in charge of a building 
or room in Rhode Island are forbidden to per- 
mit any person to enter to solicit political con- 
tributions, and all persons are forbidden to 
send any public employee in charge of a build- 


ing or room a letter soliciting political con- 
tributions.**> Thus, Rhode Island not only 
restricts public employees, but protects them 
from solicitation by others. 
law also is protective. No political party or 
individual, public employee or other person, 
in Pennsylvania may demand a political con- 
tribution from any public employee.** Another 


Pennsylvania’s 


Pennsylvania law provides for the dismissal 
of any teacher or other public employee for 
subversive activities, notwithstanding tenure 
or civil service status and the statutory causes 
for dismissal of teachers on tenure.*’ 

None of these laws is of such scope that it 
can be condemned as unduly restricting the 
teacher’s civil rights. Teachers are not in- 
cluded in other state laws some of which are 
much more restrictive; e. g., forbidding cer 
tain types of employees to serve on committees 
in political clubs, to sign petitions for nomina- 
tion of political candidates, to appear at or 
near the polls on election day except for the ° 
purpose of casting their own ballots. So far as 
this type of law is concerned, teachers are in 
a freer position than many other public em- 
ployees. 

In fact, the Pennsylvania Supreme Court 
denied the power of a schoolboard to dismiss 
a teacher for associating with Communists 
and signing a nomination paper for a candidate 
for the Communist party.** 

On the other hand, a teacher’s right to 
political freedom does not give him the privi- 
lege of advocating a particular candidate to 
his pupils, and a California teacher who did 
so was dismissed for unprofessional conduct.** 
Thus, regardless of the lack of restrictive state 
laws, a teacher’s political activity is bound by 
professional ethics and no teacher should be- 
come so involved in partisan politics as to con- 
duct himself in a manner unbecoming to his 
position as a teacher. 

Whatever a teacher does in politics should 
be done outside of school hours and off school 
premises. Otherwise, general powers of the 
schoolboard in the dismissal of teachers would 
probably justify action by the schoolboard 
against such a teacher. Provided a teaclier does 
not violate one of the specific restrictions in 
the state laws discussed above, or violate a 
provision of the federal Hatch Act if the 
teacher is covered by it, he is entitled to par- 
ticipate in politics except as’ prohibited by 
schoolboard regulations. 
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One of the difficulties in determining the 
extent to which teachers are restricted in po- 
litical activities by schoolboard rules and regu- 
lations is that many such rules appear only in 
the minutes of the board meetings and are not 
compiled for publication in handbooks for the 
information of the teachers concerned. School- 
board rules and regulations are published in 
some cities. No recent analysis of the published 
rules of schoolboards has been made, but in 
1938 the NEA Research Division analyzed 
the rules published in forty cities, all of which 
were over 100,000 in population.*® It was 
found in that survey that active participation 
in election campaigns was prohibited in only 
one or two of those cities. Undoubtedly, there 
is greater restriction in the smaller cities, thru 
schoolboard rules, written or unwritten. 





Jury Service 


“A jury is a body of men temporarily se- 
lected from the citizens of a particular district 
to indict a person for a public offense, or to 
try a question of fact.” *! There are several 
kinds of juries, chiefly the grand jury which 
brings indictments when a person is suspected 
of a crime, the indictment leading to the per- 
son’s trial; and the petit jury which is ordi- 
narily composed of twelve persons to serve in 
the trial, either criminal or civil, to weigh the 
evidence and bring in a verdict. There are 
many laws which designate the teacher’s status 
as a potential juror. 

In the first place it should be mentioned that 
jury service is a duty of citizenship: 

The state has an inherent and indisputable right 
to the service of citizens as jurors. Jury service is 
one of the rights and burdens, and not merely one 
of the privileges, of citizenship, and it is a duty of 
all citizens to undertake this burden when called 
upon so to do, unless they are exempted or entitled 
to be excused.” 


Therefore, any citizen may be called upon 
to serve unless the state law relieves him from 
this duty. 

Most state codes dealing with civil and 
criminal trial procedure include the method 
of selecting jurors and list several types of 
persons who are disqualified or exempted. 
Teachers are frequently exempted or disquali- 
fied from serving as jurors. There is a differ- 
ence between a disqualification and an exemp- 
tion. A person who is disqualified cannot serve 
even if he should wish to do so; he is denied 


the power. An exempted person need not serve 
if he claims the exemption ; he has a privilege. 
He may serve if he wishes to; he is not dis- 
qualified, but he has the privilege of claiming 
the exemption. 

The disqualifications in most state laws 
refer to abilities which would interfere with 
the person’s efficient service as a juror; e. g., 
inability to understand English or idiocy. 
Most of the exemptions and a few of the dis- 
qualifications refer to occupational classes. 
Physicians, attorneys, ministers, teachers, and 
state officials are frequently exempted from 
jury service because these persons cannot be 
absent from their regular occupational duties 
for the necessary length of time. Their service 
as a juror would do the community less good, 
than serving in their professions, and on this 
ground the exemption, or even exclusion by 
disqualification, has been held not to violate any 
constitutional right of the citizens belonging 
to the occupational class.** 

At least ten states—Alabama, Arizona, 
Florida, Georgia, Illinois, Mississippi, Nevada, 
New Jersey, Virginia, and West Virginia 
exempt teachers while teaching, or while school 
is in session, but the exemption is not a dis- 
qualification and the teacher must claim the 
exemption if he does not wish to serve when 
called.** Presumably, if the jury panel were 
made up during vacation, the exemption would 
not be available, unless the time were so close 
to the end of the vacation period that the court 
term for which the jury is called might run 
into the school session. Presumably, also, if a 
teacher is not employed and is not actually 
following his profession he cannot claim the 
exemption under these laws. This provision 
was specifically stated in the former Michigan 
law.*® In Kentucky the exemption applies dur- 
ing the teacher’s term of contract only,*® but 
since the contract term is usually the period 
the schools are in session, this law is almost 
identical with the other ten. In many other 
states, however, the exemption is unqualified 
and presumably applies thruout the year, re- 
gardless of the period the schools are closed.*" 

In all these laws the occupational exemption 
is clearly stated as an exemption, altho in some 
states there is ambiguity as to whether the 
names of persons in the exempted classes are 
to be put upon the panel at all. If teachers are 
not named on jury panels from which the 
jurors are chosen, they have no opportunity to 
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claim an exemption, and their status is prac- 
tically one of disqualification. In at least 
Maine and Missouri, teachers are definitely 
disqualified as jurors and the law does not give 
them any power to choose to serve even if they 
should wish to do so when their school duties 
do not require their full time.** 

It should be noted, also, that the definition 
of a jury, quoted from Black’s Law Dictionary 
at the beginning of this section, mentions that 
jurors are “men.” Maryland and Texas give 
the exemption to “schoolmasters,” *® but in 
these and some other states women are dis- 
qualified regardless of occupation. 

The majority of school teachers are women. 
Are women school teachers disqualified because 
of sex, and if so is this sex discrimination 
legally valid? Many of the civil procedure 
codes were written before women came into 
their full civil and political liberties. However, 
the right of suffrage did not by itself grant the 
right to serve as a juror, and the use of the 
word “men” in the legal dictionary is based 
upon tradition. Some statutory exemptions 
refer specifically to women, either in addition 
to or aside from the exemption for the occupa- 
tion of school teaching. In at least four states, 
where no occupational exemption is granted 
to teachers, women in general may obtain 
exemption from serving as jurors.®® This statu- 
tory sex discrimination is not unconstitu- 
tional,®' does not violate the “equal protection 
of the laws” clause of the Fourteenth Amend- 
ment to the Federal Constitution. 

In at least two states, other school personnel 
are exempted, but no mention is made of an 
exemption for teachers; e. g., school directors 
in Arkansas ** and clerks of the board of edu- 
cation in South Dakota cities of 5000 popula- 
tion or more.®* Ohio also does not mention 
teachers, and it is questionable whether teach- 
ers would be included in the exemption given 
to “public officers.” ™* 

In summation, school teachers are either dis- 
qualified or exempt from jury service in all 
states except Arkansas, Colorado, Connecticut, 
Delaware, Indiana, Louisiana, Michigan 
(since the amendment of 1937), Minnesota, 
North Carolina, Ohio, Pennsylvania, and Ver- 
mont. In these states, it is possible that teachers 
might be excused from service during the 
school term, as most states provide in general 
terms for excuse by the court within its dis- 
cretion when the circumstances of the indi- 


vidual are such as to make service inconvenient. 
Yet, more than ordinary inconvenience is 
necessary in order to move the court to grant 
an excuse. It has been held that age, illness, 
or pressure of personal affairs is sufficient cause 
for excuse from jury service but the matter is 
within the discretion of the court.®® 

In requesting the court to excuse him from 
jury service because of the disadvantages of 
absence from school duties, or in filing a claim 
for an exemption, where an exemption is pro- 
vided by law, the teacher should realize that 
he is enjoying a privilege connected with his 
position as public-school teacher. Where teach- 
ers are disqualified by law, they may wish to 
urge a statutory change to convert their status 
from a denial of power to a privilege. 


Freedom from Insult or Abuse 

Not ali the states have enacted legislation 
with particular reference to the school teacher 
who may be insulted or abused by patrons. 
There are, of course, general laws which — 
would be applicable in certain circumstances 
whereby a teacher could obtain damages if a 
patron assaulted him. Or, if anyone defamed 
the teacher’s character he might find redress 
in an action for defamation of character. But 
insulting words addressed to a person do not 
constitute an assault, or defamation of char- 
acter except in certain circumstances. If a dis- 
gruntled patron comes upon the school prem- 
ises or in the presence of pupils insults the 
teacher, the patron has, in many states, com- 
mitted a crime for which he may be required 
to answer in criminal court. 

Insulting the teacher at a school activity, in 
the presence of the school or a pupil, or on the 
school premises is a misdemeanor in at least 
ten states.*® Fines run from $2 to $1000. Im- 
prisonment is a possible punishment, imprison- 
ment for from twenty days to six months. 
Both fine and imprisonment may be imposed 
in some states. These provisions are not always 
part of the school law, but frequently are in- 
cluded in the criminal code of the state. Altho 
the occasion probably does not arise fre- 
quently, teachers should know that their status 
as school teachers gives them this added pro- 
tection which other citizens usually do not 


have. 
Garnishment of Salary 


In a few states, teachers along with other 
public employes and with public officers, are 
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immune from garnishment proceedings. By the 
process of garnishment, a creditor may secure 
payment of a debt by proceeding against the 
salary due the employee before it is paid to 
him. The creditor serves a warning on the 
employer not to pay the salary due to the em- 
ployee but to hold it, or pay it into court, to be 
used for the payment of the debt. The em- 
ployer is called the “garnishee.” 

Garnishment is a proceeding provided by 
state law, the language of such laws differing 
from state to state. Under some laws, public 
employers, e.g., schoolboards, cannot be made 
garnishees. Under other laws, public officers 
cannot be proceeded against by garnishment. 
In some states, this immunity includes public 
employees as well as public officers. Standing 
practically alone is the Connecticut decision 
that a law immunizing public officers from 
garnishment did not apply to a school teacher 
because teachers are not public officers.*’ 
Classes of public employees are rarely named 
specifically in these laws, rather the statute 
will refer to public officers and/or public 
employees in general. Teachers would be in- 
cluded in any law which refers generally to 
public employees. 

Several states explicitly immunize public 
employees from garnishment.°* The same 
result has been obtained in Illinois. Legislation 
enacted in 1905 providing for garnishment of 
wages and salaries of public officers and em- 
ployees of counties, cities, towns, villages, 
and school districts ** was declared unconstitu- 
tional as it deprived the treasurer of the 
public corporation of due process, and also 
was class legislation.*° Texas does not permit 
garnishment of wages, regardless of type of 
employment, public or private.*t Thus, in 
Illinois, lowa, Louisiana, Missouri, and Texas, 
teachers are immune from this type of action. 

More than half the states explicitly include 
public employers and employees in the garnish- 
ment proceedings.** In these states teachers are 
subject to garnishment and have no immunity 
or rights different from private employees. The 
garnishment laws in other states are silent on 
the matter of whether public employees and 
public employers can be parties to garnishment 
proceedings. It has generally been held that in 
the absence of a statutory provision, public 
officers and employees cannot be subject to 
creditors’ demands by garnishment on broad 
grounds of public policy.** Withcut statutory 





immunity, teachers have been held by the 
courts to be immune for one or more of the 


following reasons: it would be against 
public policy ; it would lower the efficiency of 
the school system ; it would deprive the schools 
of the services of competent teachers; it would 
involve a garnishment of an arm of the state 
and it is either forbidden or against public 
policy to allow public corporations to be 
brought into private litigation unnecessarily.®* 
Most of these cases are old, such as the 1846 
Pennsylvania case where it was said: 

Great public inconvenience would ensue, if 
money could be thus arrested in the hands of 
officers, and they be made liable to all the delay, 
embarrassment, and trouble that would ensue, from 
being stopped in the routine of their business, com 
pelled to appear in court, employ counsel, and 
answer interrogatories, as well as take care that the 
proceedings are regularly carried on, and bail to 
return duly given.” 

The same reasoning was given by courts in 
several other states prior to the enactment in 
those states of legislation specifically per- 
mitting garnishment of public salaries.** This 
is the prevailing view if the garnishment stat- 
ute is silent, but it is a matter of judicial deci- 
sion. The Florida law includes officers, agents, 
and employees of any companies or “corpora- 
tions.”” When an action was brought against 
a county, as a public corporation, the court 
held that in view of the weight of opinion at 
common law and in the absence of express 
statutory authority, it would be against public 
policy to subject a county to garnishment pro- 
ceedings.** On the other hand, altho until re- 
cently the Massachusetts law was silent, the 
courts of that state held that cities, towns, 
and counties could be summoned as trustees.°* 
Then in 1943, the statute was amended to ex- 
cept towns and cities from the requirement of 
bond as plaintiff, thus assuming that towns 
and cities were subject to the process.®° 

Maine also, althe the law is silent, implies 
that public corporations may be made gar- 
nishees or trustees, since if the debtor owes 
the public corporation any taxes, the corpora- 
tion may deduct said taxes due before turning 
the money over for settlement of the debt due 
the creditor."° No court decision has clarified 
the point. In Norton v. Soule," garnishment 
against a Maine teacher’s salary was refused 
on the basis that the town, not the school dis- 
trict, was primarily responsible for raising the 
funds to pay teachers’ salaries and the pro- 
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ceeding therefore was wrongly brought against 
the school district. The implication may be 
that, had the proceeding been brought against 
the town, the teacher’s salary could have been 
garnished. 

In summation, then, about thirty states per- 
mit teachers’ salaries to be garnished, and a 
few exempt teachers from garnishment pro- 
ceedings, while in the other states the matter 
is uncertain since the law is silent and there 
have been no judicial decisions. In general, the 
traditional immunity of public employees has 
been lost by direct legislation and to a limited 
extent by judicial interpretations in the ab- 
sence of legislation. It is possible that, should 
cases arise under laws silent as to public em- 
ployees, the courts would give a modern inter- 
pretation rather than cling to the traditional 
view. However, if the courts in states where 
the law is silent should continue to hold public 
employees immune from garnishment under 
the public policy theory, the legislature may 
sometime state a different public policy by 
inserting in the garnishment law some specific 
provision for proceeding against public em- 
ployers and employees. It is the function of 
legislatures to state public policy. If, in the 
opinion of the legislators, it is wise to permit 
garnishment of public salaries, it is a valid 
exercise of the legislative power.”? As a matter 
of professional dignity and ethical conduct, 
public-school teachers should avoid the issue 
by the payment of their just debts before credi- 
tors deem it necessary to take court action. 


Discipline of Pupils 


A number of states explicitly provide that 
one of the teacher’s duties is to maintain order 
and discipline among pupils."* Even if there is 
no such statute, this duty would be implied 
in the teacher’s responsibilities. At common 
law the teacher’s relation to his pupils is in 
loco parentis. That is to say, while a pupil is 
under the teacher’s control, the teacher stands 
in place of the pupil’s parents and may correct 
and discipline him accordingly. This theory 
is stated in the Pennsylvania and West Vir- 
ginia statutes as follows: 

Every teacher in the public schools in this Com- 
monwealth shall have the right to exercise the 
same authority as to conduct and behavior over 
the pupils attending his school, . . . as the parents, 
guardians, or persons in parental relation to such 
pupils may exercise over them. (Pennsylvania) .™ 

The teacher shall stand in place of the parent or 


guardian in exercising authority over school and 
shall have control of all the children West 
Virginia).” 


The question is, what means may a teacher 
use in disciplining a pupil. In the absence of 
statutory authority, common law rules apply 
or serve as aids in the interpretation of stat- 
utes which are not specific. 

The teacher’s duty and right to 
pupils usually extend beyond the classroom 
door. Most of the 
school authorities the duty to hold pupils to 
and 


control 


statutes imposing upon 


a strict account for disorderly conduct 
misbehavior extend it to include responsibility 
over the pupil on his way to and from school, 
while on the playgrounds, during recess and 
intermissions, as well as in classrooms. Statutes 
are usually silent as to methods teachers should 
or may use to maintain such control. There 
are, however, two types of punishment fre 
quently mentioned, corporal punishment and 
suspension of pupils. 

Corporal punishment is permitted by law in 
few states. It is prohibited by state law in New 
Jersey, only.** In states where corporal pun- 
ishment is permitted, the teacher is not un- 
restrained in exercising his privilege. Florida 
admonishes teachers to: 

Treat pupils under their care kindly, consider- 
ately, and humanely, administering discipline in 
accordance with regulations of the state board and 
the county board; provided, that in no case shall 
cruel or inhuman punishment be administered to 
any child attending the public schools.” 


The teacher may use 
ment, after consulting the principal, but no 
punishment may be degrading or unduly se- 
vere.”® In Montana, corporal punishment may 
be inflicted “without undue anger and only 
in the presence of the teacher and principal” 
and after notice to the parents, except that 
notice is not required if the conduct of the 
pupil is open and flagrant defiance of au- 
thority." A Montana teacher who maltreats 
or abuses a pupil by undue and severe punish- 
ment is guilty of a misdemeanor and may 
be fined to a maximum of $100.*° A simi- 
lar statute has been enacted in Washington.” 

Most states, however, do not explicitly give 
the teacher the privilege of disciplining 
pupils by corporal punishment, altho there 
are indirect references in general laws which 
would be applicable in certain circumstances. 
Almost all states have laws forbidding cruelty 


corporal punish- 
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to children. If corporal punishment admin- 
istered by a school teacher be excessive or ad- 
ministered with a dangerous instrument or in 
an improper manner, the teacher would be 
liable under such laws. Each case would be 
dependent upon judicial interpretation of the 
world “cruelty,” and the common law rules 
would probably be used by the courts in the 
interpretation. These common law rules have 
been summarized by the American Law In- 
stitute*? as follows: 


1. A teacher is privileged to apply such reason- 
able force upon a pupil as he reasonably believes 
to be necessary for its proper training or education 
except that a parent may restrict the teacher’s 
privilege. (Par. 147) [But see 7.] 

2. A teacher’s privilege to use force does not ex- 
tend to a degree which is unreasonable either (a) 
by being disproportionate to the offense for which 
the pupil is being punished, or (b) by not being 
reasonably necessary and appropriate to compel 
obedience to a proper command. (Par. 148) 

3. The teacher may not inflict punishment which 
is degrading or which is liable to cause serious or 
permanent harm. (Par. 149) 

4. In determining whether a punishment is ex- 
cessive, the nature of the offense, the apparent 
motive of the offender, the influence of his example 
upon other children of the same group, the sex, 
age, and physical and mental condition of the child 
are factors to be considered. (Par. 150) 

5. To be lawful the punishment must be for the 
purpose of proper training or education or for the 
preservation of discipline. (Par. 151) 

6. The teacher is privileged to use punishment 
only so far as it is necessary for the education or 
training committed to the teacher. (Par. 152) 

7. A public-school teacher may punish a child 
reasonably as necessary for the proper education 
or training of the pupil notwithstanding the par- 
ent’s prohibitions or wishes. (Par. 153 (2) ) 

8. A teacher may punish a child when such 
punishment is reasonably necessary to secure ob- 
servance of discipline necessary for the education 
and training of the class as a group. (Par. 154) 

9. If the teacher uses excessive force against a 
pupil, the teacher is liable for so much of the force 
as is excessive and the pupil has the privilege of 
defending himself against the teacher. (Par. 155) 


Another type of law indirectly bearing upon 
the teacher’s privilege of administering cor- 
poral punishment may be found in the sanc- 
tions of use of force in the definitions of 
assault and battery in criminal codes. Assault 
and battery is the unlawful use of force 
against the person of another. There are cir- 
cumstances in which the use of force is not 
unlawful, and one of the exceptions fre- 
quently mentioned in criminal codes is in the 
punishment of a pupil by a teacher. However, 





even in the exceptions to assault and battery, 
a teacher does not have the right to abuse a 
pupil. The Arizona criminal law for example, 
allows the use of force by a teacher against a 
pupil but such force must be in ‘moderate 
restraint or correction.” ** 

The only other method of discipline found 
in the statutes is suspension. In some states, 
a teacher has the power to suspend a pupil, 
altho the power is often qualified. Under 
some statutes, the teacher may suspend a 
pupil only until the board of education reviews 
the case and decides the pupil’s fate.** Some 
states provide a time limit upon the length of 
the suspension.** A number of states do not 
permit a teacher to suspend a pupil, unless it is 
a one-teacher school; otherwise, suspension 
is in the hands of the principal, head teacher, 
or superintendent.* Occasionally, a state law 
requires the board of education to act before 
a pupil may be suspended, even temporarily.*’ 
In Nevada, the teacher must consult with the 
deputy state superintendent before suspending 
a pupil under fourteen years of age.** 

Suspension may be “for good cause” in some 
states, and only for stated reasons in other 
states. The stated reasons, however, are so 
general that they do not in themselves restrict 
the power of suspension. Frequently, notice 
must be sent to the parents or to the county 
superintendent. 

Thus, altho maintaining order and disci- 
pline is a duty of teachers, teachers are rarely 
instructed by law as to the methods of achiev- 
ing good discipline and they are restricted in 
the use of either corporal punishment or sus- 
pension. If a teacher should use excessive cor- 
poral punishment resulting in physical injury 
to the pupil, the teacher would be subject to 
an action for damages by the parents of the 
injured child and by a criminal action on the 
part of the state. In addition the teacher would 
likely be subject to dismissal for violation of 
school laws or for unprofessional conduct. 


The Teacher’s Duties 


Maintaining order and discipline over pu- 
pils has been discussed as one of the duties of 
a public-school teacher. It is only one of a 
myriad of responsibilities placed upon a teacher. 
To list the various duties of a teacher would 
be an almost impossible task. Examination of 
the statutes has been made, however, to collect 
samples of statutory duties of teachers and to 
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point the way toward further search by indi- 
vidual teachers. 

State laws are sometimes written so that the 
teacher’s duties are listed in one section and 
the index to the compilation of statutes refers 
specifically to ‘“‘teachers’ duties.” In other 
states, there is only general reference to the 
teacher’s duty to comply with regulations pre- 
scribed by law or by the state board of educa- 
tion, but no detailed list of duties is segregated 
in one section of the school law. In such states, 
however, essentially the same _ responsibilities 
may be imposed upon teachers in impersonal 
language settings or thru enumeration of the 
powers and duties of the schoolboard and 
school administrators. Even when the duties 
of teachers are segregated and listed in one 
section of the school law, the list is not ex- 
haustive. Many other prescriptions are found 
in other sections of the statutes. 

Instructional duties—One of the duties least 
often mentioned is to teach effectively or effi- 
ciently.*® However, a number of states require 
the teacher to follow the state-adopted course 
of study,*° and to use the required textbooks 
and materials.** Even when there is no state- 
ment to this effect, the mere fact that a course 
of study is adopted by a state department and 
that official textbooks are designated by the 
school authorities imply that it is the teach- 
ers’ duty to use these materials. Teaching 
must be done in the English language,” and 
“approved” methods of teaching must be used 
by statutory command in at least one state.** 

Teachers are sometimes required to teach 
certain subjects, for example, physiology and 
hygfene,** the nature of alcoholic drinks and 
narcotics,*® the United States Constitution,” 
American history,®’ civics,°* citizenship,®® 
state history,’ patriotism,’® forestry and 
allied agricultural subjects,’°? humane treat- 
ment of animals.’°* In some states the Bible 
must be read daily,’°* but sectarian instruction 
is prohibited.2 

Teachers are required to hold fire drills and 
teach fire prevention,’ and other safety les- 
sons,’ such as highway traffic rules. The 
health of children is to be watched * and 
exercises provided for physical education.’ 

Character education is also a responsibility 
of public-school teachers.'*® In some states, the 
teacher is by law held to a high standard of 
personal conduct as an example to the pupils. 
Altho a teacher would be expected to inculcate 


good principles and habits without statutory 
prescription, it is noteworthy that some state 
laws prescribe in considerable detail the teach- 
er's duties in this respect. Quotations from the 
laws of Florida and Idaho will illustrate: 


[ The teacher shall] Labor faithfully and earnestly 
for the advancement of the pupils in their studies, 
deportment and morals, and embrace every oppor 
tunity to inculcate, by precept and example, the 
principles of truth, honesty and patriotism and the 
practice of every Christian virtue. (Florida)!™ 

. Require the pupils to observe personal clean 
liness, neatness, order, promptness, and gentility of 
manners, avoid vulgarity and profanity and culti 
vate in them habits of industry and economy, a 
regard for the rights and feelings of others, and 
their own responsibilities and duties as citizens 
(Florida) ?!2 

shall keep himself or herself without re 
proach, and endeavor to impress upon the minds 
of the pupils the principles of truth, justice, moral- 
ity, patriotism, and refinement, and to avoid idle- 
ness, falsehood, profanity, vulgarity and intem- 
perance; give attention during every school term to 
the cultivation of manners. . Idaho)! 

Routine duties—In addition to the teacher’s 
instructional duties there are.the more or less 
routine, clerical, and custodial duties, such as 
keeping the register and making reports,’** 
opening and closing the school,''® and attend- 
ing to temperature and ventilation in the 
classroom.'’® The teacher also has certain re- 
sponsibilities with respect to school property 
and seeing to it that pupils take care of it.’ 
Furthermore, there 
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Professional growth 
are statutory duties imposed upon teachers 
with regard to their own professional growth. 
Attendance at institute is a requirement in 
almost every state.''* Institutes are usually 
held annually for from one to four days before 
the opening of the new school term. Unless a 
teacher is excused for illness or some other 
good reason, he must attend, and he is paid 
for the days of attendance. Attending is a 
duty; receiving pay for the days of attendance 
is a right. Penalties for failure to attend may 
be forfeiture of the contract to teach, or a 
money fine deducted from the next month’s 
salary. Some institutes are held after the 
schools have opened; in such cases the schools 
are closed for the day or days of the institute. 

Some states provide for professional growth 
of teachers in addition to attendance at insti- 
tutes by requiring participation in reading 
courses, study groups, and attendance at 
teachers’ meetings."?® The schoolboard is fre- 
quently empowered to require in-service train- 
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™ Revised Statutes of Maine, 1944. Chapter 101, sec 

™ 75 Me. 385 (Maine, 1883) 

72 Dunkley v. McCarthy, 122 N. W. 126 (Mich. 1909) 

* E.g., Arizona Code Annotated, 1939. Chapter 54, sec. 1001; Digest of the Statutes of Arkansas, 1937. sec. 116! 
Statutes Annotated, 1943. Title XV, sec. 232.27; Idaho Code Annotated, 1932. Title 32, sec. 1003; Kentucky Revised 
1944. Chapter 161, sec. 180; Mississippi Code, 1942. Title 24, sec. 6290; Revised Codes of Montana, 1935. Chapter 
1076; Nevada Compiled Laws, 1929. sec. 5687; New Jersey Statutes Annotated, 1940. Title 18, sec. 18:13-116; New 
Statutes, 1941, Annotated. Chapter 55, sec. 1101; General Statutes of North Carolina, 1943. Chapter 115, sec. 144 
Compiled Laws Annotated, 1940. Title 111, sec. 2101(1); Remington’s Revised Statutes of Washington, Annotated, | 
28, sec. 4854. 

™ Purdon Pennsylvania Statutes Annotated. Title 24, sec. 1382. 

™ West Virginia Code of 1943. Chapter 18, sec. 1811 

™ New Jersey Statutes Annotated, 1940. Title 18, sec. 18:19-1 

™ Florida Statutes Annotated: 1943. Title XV, sec. 231.09(4). 

™ Id. sec. 232.27. 

™ Revised Codes of Montana, 1935. sec. 1081 

Id. sec. 1084 

St Remington’s Revised Statutes of Washington, Annotated, 1932. Title 28, sec. 5052. 

“ American Law Institute, Restatement of the Law of Torts. St. Paul, Minnesota: the Institute. ; 

Arizona Code Annotated, 1939. Chapter 43. sec. 602 

“ E.g., Idaho Code Annotated, 1932. Title 32, sec. 1003; Mississippi Code, 1942. Title 24, sec. 6290; Oklahoma 
Annotated, 1941. Title 70, sec. 120 

® Florida Statutes Annotated, 1943. Title XV, sec. 231.08 (10 days); North Dakota Revised Code of 1943. Title 
3813 (5 days); Oklahoma Statutes Annotated, 1941. Title 70, sec. 120 (not longer than end of current quarter of sch 

“* E.g., Arizona Code Annotated, 1939. Chapter 54, sec. 1001; Florida Statutes Annotated, 1943. Title XV, sec 
Kentucky Revised Statutes, 1944. Chapter 158, sec. 150; Revised Codes of Montana, 1934. sec. 1076: New Jersey 
Annotated, 1940. Title 18, sec. 18:13-116; New Mexico Statutes, 1941, Annotated. Chapter 55, sec. 1101: General 
of North Carolina, 1943. Chapter 115, sec. 145; Williams Tennessee Code, Annotated, 1934. Title 7, sec. 2341 

7 Digest of the Statutes of Arkansas, 1937. sec. 11612 (but the school directors may delegate the authority to 
subject to appeal to the board); Missouri Revised Statutes Annotated, 1943. sec. 10340. 

“§ Nevada Compiled Laws, 1929. sec. 5687. 

* Florida Statutes Annotated, 1943. Title XV, sec. 231.09(1); General Statutes of North Carolina, 1943. Chapter 
115-144 
” E.g., Arizona Code Annotated. 1939. Chapter 54, sec. 1001; Florida Statutes Annotated, 1943. Title XV, sec 
Kentucky Revised Statutes, 1944. Chapter 161, sec. 161.170: Louisiana General Statutes (Dart), 1939. Title 18, s« 
Revised Codes of Montana, 1935. sec. 1077: Nevada Compiled Laws, 1929. sec. 5687(4); New Mexico Statutes, 1941 
55, sec. 1101; Oregon Compiled Laws Annotated, 1940. Title 111, sec. 2101(12); Remington’s Revised Statutes of Wa 
Annotated, 1932. Title 28, sec. 4850. 

™ E.g., Florida Statutes Annotated, 1943. Title XV, sec. 231.99(1); Idaho Code Annotated, 1932. Title 32, s 
Kentucky Revised Statutes, 1944. sec. 161.170; Nevada Compiled Laws, 1929. sec. 5687(4); New Mexico Statutes, 1941 
55, sec. 1101. 

* E.g., Idaho Code Annotated, 1932. Title 32, sec. 1301; Burns’ Indiana Statutes Annotated, 1933. Title 28, se 
Minnesota Statutes, 1945. sec. 131.17. 
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" Florida Statutes Annotated. 1943. Title XV, sec. 231.09(1). 
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™ E.g., Idaho Code Annotated, 1932. Title 32, sec. 2211: Revised Statutes of Maine, 1944. Chapter 37, sec. 181; 
Statutes Annotated. Title 15, sec. 390; Revised Statutes of Nebraska, 1943. Chapter 79, sec. 1408; Utah Code Ar 
Title 75, secs. 75-16-4, 75-16-5. 

* E.g., Supplement to General Statutes of Connecticut. sec. 188c; Burns’ Indiana Statutes Annotated, 1933. Title 
3407; Louisiana General Statutes (Dart), 1939. Title 18, sec. 2311; Revised Statutes of Maine, 1944. Chapter 37, s« 
Annotated Code of Maryland (Flack), 1939. Art. 77, sec. 77; Minnesota Statutes, 1945. sec. 131.15; New York Educati 
sec. 690; Page’s Ohio General Code, Vol. 4 (1945 Replacement Volume), sec. 4837; Purdon Pennsylvania Statutes A: 
Title 24, sec. 1553; Code of Laws of South Carolina, 1942. Chapter 122, sec. 5323; Utah Code Annotated, 1943 
sec. 75-16-7; Wyoming Compiled Statutes, 1945. Chapter 67, sec. 1413. 

” E.g., California Education Code. secs. 10051-55; Revised Code of Delaware, 1935. Chapter 71, sec. 2759; Ida 
Annotated. 1932. Title 32, sec. 2216; Burns’ Indiana Statutes Annotated, 1933. Title 28, sec. 3405; Louisiana 
Statutes (Dart), 1939. Title 18, sec. 2306; Minnesota Statutes, 1945. sec. 131.16; New York Education Law. sec. 707 
Dakota Revised Code of 1943. Title 15, sec. 3808; Oregon Compiled Laws Annotated, 1940. Title 111, sec. 2027 
Pennsylvania Statutes Annotated. Title 24, sec. 1557: Code of Laws of South Carolina, 1942. Chapter 122, sec. 532 
Code Annotated, 1943. Title 75, sec. 75-1-1; Wyoming Compiled Statutes, 1945. Chapter 67, sec. 1406-10 

" E.g., Digest of the Statutes of Arkansas, 1937. Chapter 147. sec. 11730; Annotated Laws of Massachusetts, 19 
XII, Chapter 71, sec.. 2. 

* E.g., Annotated Laws of Massachusetts, 1932. Title XII, Chapter 71, sec. 2; Michigan Statutes Annotated. | 
sec. 1951. 

” E.g., Supplement to the General Statutes of Connecticut. sec. 186c; New York Education Law. sec. 705. 

1° E.g., Florida Statutes Annotated, 1943. Title XV, sec. 231.09(1). 

™ E.g., Florida Statutes Annotated, 1943. Title XV, sec. 231.09(1); Idaho Code Annotated, 1932. Title 32, se 
New York Education Law. sec. 705. 

2 E.¢.. California Education Code. sec. 10071; Code of Georgia, Annotated. Title 32, sec. 1702; Louisiana General! + 
(Dart), 1939. Title 18, sec. 2304; Michie’s Tennessee Code of 1938, Annotated. Title 7, sec. 2424. 

108 E.g., Louisiana General Statutes (Dart), 1939. Title 18, sec. 2305; Revised Statutes of Maine 
125; North Dakota Revised Code of 1943. Title 15, sec. 3811; Oregon Compiled Laws, 1940. Title 111. sec 
Pennsylvania Statutes Annotated. Title 24, sec. 1554; Wyoming Compiled Statutes, 1945. Chapter 67, sec. 1414. 

14 Code of Alabama, 1940. Title 52, sec. 542; Digest of the Statutes of Arkansas, 1937. sec. 3614; Revised ( 
Delaware, 1935. Chapter 71, sec. 2758; Florida Statutes Annotated, 1943. Title XV, sec. 231.09(2); Code of Georgia An: 
Title 32, sec. 705; Idaho Code Annotated, 1932. Title 32, sec. 2205; Kentucky Revised Statutes, 1944. Title XII! 
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1944. Chapter 
2031 


158.170, 158.990; Revised Statutes of Maine, 1944. Chapter 37, sec. 127; Annotated Laws of Massachusetts, 1932. ( 


71, sec. 31; New Jersey Statutes Annotated, 1940. Title 18, sec. 14-77; Purdon Pennsylvania Statutes Annotated. Ti 


sec. 1555; Williams Tennessee Code Annotated, 1934. Title 7, sec. 2343(4). 
% Constitution of Arizona. Art. XI, sec. 7; Constitution of California. Art. IX, sec. 8; Constitution of Colorado. A 


sec. 8; Constitution of Idaho. Art. IX, sec. 6; Constitution of Minnesota. Art. VIII, sec. 3; Constitution of Montana 


XI, sec. 9; Constitution of Nebraska. Art. VII, sec. 11; Constitution of Nevada: Art. XI, sec. 9; Constitution of New 


Art. XI, sec. 4; Constitution of South Dakota. Art. VIII, sec. 16; Constitution of Wisconsin. Art. X, sec. 3; Constitut 


Wyoming. Art. VII, sec. 12. 
Arizona Code Annotated, 1939. Chapter 54, sec. 1006; California Education Code. sec. 8273; Idaho Code Annotated 
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1 sec. 2204; General Statutes of Kansas, 1935. Chapter 72, secs. 1722, 1819; Kentucky Revised Statutes, 194 Title 

ITI, se 158.190; Revised Statutes of Maine, 1944 Chapter 37, sec 127 Mississippi Code, 1942. Title 24, sec. 6672 Revised 
i f Montana, 1935. sec. 1055; Nevada Compiled Laws, 1929. sec. 5754; New Jersey Statutes Annotated, 1940. Title 18 
14-78; New Mexico Statutes 1941, Annotated. Chapter 55, sec. 1102; Oklahoma Statutes Annotated. Title 70, sec. 495 

rode of Laws of South Carolina, 1942. Title 31, Chapter 122, sec. 5273; South Dakota Code of 1939. Title 15, sec. 3103: Utah 

ode Annotated, 1943. Title 75, sec. 75-1-4; Wisconsin Statutes, 1945. Title VI, sec. 14.57 

“E.g., Digest of the Statutes of Arkansas, 1937. Chapter 147, sec. 11779; California Education Code. secs. 10091-9¢ 

sed Codes of Montana, 1935. sec 072; Revised Statutes of Nebraska, 1943. Chapter 79, sec. 1201; New York Education 


* sec. 736; Oregon Compiled Laws Annotated, 1940. Title 111, sec. 3002; Pvrdon Pennsylvania Statutes Annotated. Title 
ss sec. 1187: General Laws of Rhode Island of 1938 (Annotated). Title 21, Chapter 180, sec. 9; Williams Tennessee Cock 
annotated, 1934. Title 7, sec. 2343(6 
'E.g., California Education Code. secs. 10171-74; Mississippi Code, 1942. Title 24, sec. 6228: New York Educatior 
, 720; Code of Laws of South Carolina, 1942. Chapter 122, sec. 5326; Michies Tennessee Code of 1938, Annotated 
tle 7, sec. 2423(1): Wyoming Compiled Statutes, 1945. Chapter 67, sec. 1412 
108 F.g., General Statutes of North Carolina, 1943. Chapter 115, sec. 144; Oregon Compiled Laws Annotated, 1940. 1 


sec. 2101 

‘E.g., Digest of the Statutes of Arkansas, 1937. Chapter 147, sec. 11637: California Education Code. secs. 10116-28 
( f Georgia Annotated, 1932. Title 32, sec. 1901; Burns’ Indiana Statutes Annotated, 1933. Title 28, sec. 1418: Minnesota 
Statutes, 1945. sec. 131.13; Missouri Revised Statutes Annotated, 1939. sec. 10518: New York Education Law. sec. 695 
North Dakota Revised Code of 1943. Title 15, sec. 3809; Oregon Compiled Laws Annotated, 1940. Title 111, sec. 2901: Cock 
of Laws of South Carolina, 1942. Chapter 122, sec. 5325; Williams Tennessee Code, Annotated, 1934. sec. 2343(5) 

ue E.g., Florida Statutes Annotated, 1943. Title XV, sec. 231.09(3): Idaho Code Annotated, 1932. Title 32, sec. 1003 


)Minnesota Statutes, 1945. sec. 131.14; Revised Codes of Montana, 1935. Chapter 101, sec. 1079; Revised Statutes of Nebraska 
Chapter 79, sec. 2139; General Statutes of North Carolina, 1943. Chapter 115, sec. 144; North Dakota Revised Code of 194 
Title 15, sec. 3810; Oregon Compiled Laws, 1940. Title 111, sec. 2029; General Laws of Rhode Island of 1938 (Annotated 
Chapter 180, sec. 8; Utah Code Annotated, 1943. Title 75, sec. 75-16-1 

Florida Statutes Annotated, 1943. Title XV, sec. 231.09(3 

12 Jd. sec. 231.09(5). 

‘Idaho Code Annotated, 1932. Title 32, sec. 1003 

ué E.g., Arizona Code Annotated, 1939. Chapter 54, sec. 1001; Digest of the Statutes of Arkansas, 1937. Chapter 14 
sec. 11614; Colorado Statutes Annotated, 1935. Chapter 146, sec. 224; General Statutes of Connecticut, Revision of 19 
Title 8, Chapter 46, sec. 890; Idaho Code Annotated, 1932. Title 32, sec. 1003; Kentucky Revised Statutes, 1944. Chapter 16 
161.210; Revised Codes of Montana, 1935. secs. 1077-78; Nevada Compiled Laws, 1929. sec. 5687; New Mexico Statutes 


= 
1941. Chapter 55, sec. 1101; General Statutes of North Carolina. Chapter 115, sec. 146; North Dakota Revised Code of 194 
Title 15, sec. 3803; Oregon Compiled Laws Annotated, 1940. Title 111, sec. 2101(4): New Jersey Statutes Annotated, 194 


Title 18, sec. 13-114; General Laws of Rhode Island of 1938 (Annotated). Chapter 180, sec. 6: Vernon’s Texas Statutes, 193¢ 
Title 49, arts. 2718, 2729, 2875, 2912: Remington's Revised Statutes of Washington, Annotated, 1932. Title 28. secs. 4848-49 
West Virginia Code of 1943. Chapter 18. sec. 1813 

us E.g., Arizona Code Annotated, 1939. Chapter 54, sec. 1001; North Dakota Revised Code of 1943. Title 15, sec. 380 
Oregon Compiled Laws Annotated, 1940. Title 111, sec. 2101; Michie’s Tennessee Code of 1938. sec. 234 

16 E.g., Oregon Compiled Laws Annotated, 1940. Title 111, sec. 2101(5) 

ut E.g., Florida Statutes Annotated, 1943. Title XV, sec. 231.09(10); Revised Codes of Montana, 1935. se 108 
Statutes of North Carolina. Chapter 115, sec. 147; Michies’ Tennessee Code of 1938. sec. 2343 

u8 Code of Alabama, 1940. Title 52, secs. 339-346, 188; Digest of the Statutes of Arkansas, 1937. Chapter 147, sec 
11626; California Education Code. secs. 13401-08; Florida Statutes Annotated, 1943. Title XV, secs. 230.33(19), 231.09(6) 
231.13; Idaho Code Annotated, 1932. Title 32, secs. 114(9), 615(1), 2213: Burns’ Indiana Statutes Annotated. 1933. Title 
28, secs. 4401-05; Iowa Code of 1946. Chapter 272; General Statutes of Kansas, 1935. Chapter 72, secs. 102, 1401-08; Louisiana 
General Statutes (Dart), 1939. Title 18, secs. 2387-2404, 2245; Revised Statutes of Maine, 1944. Chapter 37, secs. 137-139 
Annotated Code of Maryland (Flack), 1939. Art. 77, secs. 156-158; Annotated Laws of Massachusetts, 1932. Title XII, Chapter 
71, sec. 73; Michigan Statutes Annotated, Title 15, secs. 15.745-15.751; Mississippi Code, 1942. Title 24, secs. 6580-8 
Revised Codes of Montana, 1935. secs. 1105-12; Revised Statutes of Nebraska, 1943. Chapter 79, secs. 1401-14; Nevada 
Compiled Laws, 1929. secs. 5655(6), (7); Revised Laws of New Hampshire. Chapter 134, secs. 22, 34-37: New Jersey 
Statutes Annotated, 1940. Title 18, secs. 13-117, 13-118, 2-4; New Mexico Statutes, 1941, Annotated. Chapter 55, secs 
1105-06; New York Education Law. sec. 771; General Statutes of North Carolina, 1943. Chapter 115, secs. 78, 116; North 
Dakota Revised Code of 1943. Title 15, secs. 2112, 3815; Oklahoma Statutes Annotated. Title 70, secs. 351-367: Oregon 
Statutes Annotated, 1941. Title 111, secs. 329, 810: Purdon Pennsylvania Statutes Annotated. Title 24, secs. 1915-24: Williams 
Tennessee Code, Annotated, 1934. Title 7, sec. 2342; Vernon’s Texas Statutes, 1936. Title 49, arts. 2691, 2913; Remington's 
Revised Statutes of Washington, Annotated, 1932. Title 28, secs. 4884-92; West Virginia Code of 1943, Annotated. Chapter 18 
sec. 1844; Wisconsin Statutes, 1945. sec. 37.14 

u® E.g., General Statutes of North Carolina, 1943. Chapter 115, sec. 116; Oklahoma Statutes Annotated, 1941. Title 70 
sec. 912; Wyoming Compiled Statutes, 1945, Annotated. Chapter 67, sec. 115 
~ E.g., Purdon Pennsylvania Statutes Annotated. Title 24, sec. 1925 
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IV. Summary 


Public-school teachers have a definite legal 
status. Admission to the profession is restricted 
to qualified teachers. Continuance in the pro- 
fession is dependent upon a teacher’s fulfilment 
of his legal duties. During his career he is 
entitled to certain rights and granted certain 
privileges and immunities. At the end of his 
professional career he is relieved from active 
service under retirement or pension laws. At 
all points, beginning, during, and at the end 
of teaching, his professional status is regulated 
by state statutes. 

These laws have done a great deal to ele- 
vate the occupation of teaching to a profes- 
sional level. In many states they should be 
extended and improved to raise the level al- 
ready attained—to assure that teaching service 
is maintained as a profession thru proper leg- 
islature safeguards. 

Certification laws in some states should be 
amended to provide higher standards of ad- 
mission to the profession. Tenure should be 
more widespread. Minimum salary laws in 
most states should prescribe higher minimums 
and statewide salary schedules should guar- 
antee increments for stated achievement. More 
states should legally provide for sick leave and 
leave to pursue professional studies. Work- 
men’s compensation laws should be made to 
cover all teachers. 

Statutory regulations with respect to the 
teaching profession should establish “rights’’ 
for public-school teachers rather than “‘pow- 
ers” for schoolboards. This does not mean that 


local administrators should be shorn ot ; 
discretionary authority. It does mean, how; 
that state minimum standards should be ey 
lished; enabling legislation can then 
local schoolboards to provide additional be; 
fits within the boundaries of local abilit 
suitability. Otherwise, if too much discre 
is left to local authority, disgruntled taxpa 
in some localities will bring pressure to com, 
schoolboards to deprive teachers of the be; 
fits granted but not made mandatory by) 
The status of the teaching profession se 
likely to rise rather rapidly. In recent 
there has been an awakening on the part ot 
organized profession. Representatives of t: 
increasing numbers 
committees 


ers associations in 
appearing before legislative 
urge the legislative changes needed to imp: 
the profession. Individual teachers are going | 
the courts for judicial interpretation of 
biguous or misapplied statutes. Legislator: 
correcting statutory language which the cour 
have interpreted in ways not intended by 
framers. Gaps in existing law are rapidly bei 
filled. 

The NEA Research Division has pre; 
this bulletin to acquaint the profession wi: 
the types of laws which mark out the teach 
legal status and to explain the legal theo 
underlying their interpretation. It is hoped ¢! 
the guideposts which this bulletin pro, 
will be of real assistance to the professior 
evaluating the present legal status of teach 
and in proposing amendments thereto. 
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Law always construeth things to the best. 


Law construeth every act to be lawful, when it 
standeth indifferent whether it should be lawful or not. 


Law [the law] construeth things with equity and 
moderation. 


Law favoreth diligence, and therefore hateth folly 
and negligence. 


Law favoreth honor and order. 
Law favoreth justice and right. 
Law favoreth speeding of men’s causes. 


Law [the law] favoreth things for the common- 
wealth [common weal]. 


Law favoreth truth, faith, and certainty. 
Law hateth delays. 
Law hateth wrong. 


Law respecteth matter of substance more than 
matter of circumstance. 


Excerpt from Maximes of Reason; or The Reason of the Common 
Law of England by Edmund Wingate. Published in London, 1658 








